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ABSTRACT
There are two main perspectives. The first concerns the central responsibilities of the
non-parties (lawyers, arbitrators, institutions, national legal systems and the global
system) to promote just and effective arbitration. As for the parties’ rights, these
arise at three main stages: (i) pre-commencement: this is the right to select arbitration;
(ii) process rights: this is the right to obtain a confidential, speedy, efficient and just
conduct of the reference; (iii) the outcome right: each party has the right to receive an
award which is binding and, if a claim is upheld, an award which is enforceable.

INTRODUCTION
No procedural system is perfect. But that does not mean that we should not try to
improve the present system. How might arbitration improve?
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The argument here is that real progress does not require further elaboration of the
arbitration rule book. Instead the success of arbitration practice depends
substantially on (A) appreciation of the exacting responsibilities of those engaged in
the arbitral process and (B) on satisfying parties’ procedural rights within that
process.
In my opinion, the right way round is to start by examining matters from the
perspective of responsibilities. This concentrates the mind positively on ways in
which the practice of arbitration can be improved. Only then should one move on to
rights, which tend to narrow the focus to matters of minimal protection. Rights can
be absolutely satisfied even if no one is fully satisfied. And within a complex system
such as arbitration or court litigation, rights might become hollow if the overall
process is seriously underperforming.
A. Responsibilities of Non-Parties. We will consider the responsibilities of six sets of
non-parties: (1) the parties’ lawyers, (2) the tribunal, (3) arbitral institutions, (4) the
courts, (5) the legal system, and (6) the wider international order. (On these see,
respectively, Sections I to VI below). If those involved at points (1) to (5) fail to
discharge their responsibilities, the result might be injustice or inconvenience and
the tarnishing of arbitration’s image. As for (6), within the global system as a whole,
it would be catastrophic if the main players were to lose practical access to civil
justice of any sort: no longer trusting each other’s courts, nor willing to resort to
arbitration.
B. Parties’ Procedural Rights. Rights concerning arbitration arise at three main stages:
(i) pre-commencement or threshold rights: this concerns the right to select arbitration; (ii)
process rights: here there is the right to obtain a confidential, speedy and efficient
conduct of the reference; (iii) the outcome right: each party has the right to receive an
award which is binding and a successful claimant or counter-claimant has a right to
an award which is enforceable (and the right to obtain enforcement of that award).
(Treated, respectively, in Sections VII to IX below).
Although this discussion proceeds by reference to responsibilities and rights in turn,
we should note that sometimes responsibilities and rights can overlap, notably in the
context of the responsibilities of lawyers, the tribunal, and the courts.
But what type of arbitration should we have in mind? There is a great variety. In this
discussion I will be making the following assumptions:
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(i)

neither party is a sovereign state (and so ICSID arbitration 2 is not under
discussion here);

(ii)

the dispute arises from a commercial transaction (in particular, the dispute
has arisen with respect to a written transaction to which the parties are
businesses, neither party being a `consumer’, in the technical legal sense);

(iii)

the arbitration is consensual,3 founded on an ex ante arbitration clause; the
parties have agreed to London arbitration; and they have probably
incorporated institutional rules (but they need not have done so);

(iv)

the seat is England and Wales; the arbitration will be governed by the
Arbitration Act 1996 4 (we will not be concerned with that remote
possibility of arbitration at Common Law outside the statute); if a court
becomes involved, it will generally be the Commercial Court, part of the
Queen’s Bench Division, based in London; the arbitration will probably
have some cross-border5 element; the parties need not be British; nor need

(ICSID’s) Rules of Procedure for Arbitration Proceedings (Arbitration Rules) (International Centre for Settlement of
Investment Disputes, 2006) (pp 101 ff at <http://www.sloarbitration.eu/Portals/0/Arbitrazno-pravo/CRR_Englishfinal.pdf>); A Escobar and K Hill, `Multilateral and Bilateral Investment Treaties in the United Kingdom’, in JDM
Lew, H Bor, G Fullelove, J Greenaway (eds), Arbitration in England (Kluwer, 2013), chapter 14; Redfern and
Hunter’s International Arbitration (6th edn, Oxford University Press, 2015), chapter 8; Russell on Arbitration (24th
edn, 2015), 3-018 ff; R Doak Bishop, J Crawford, WM Reisman (eds), Foreign Investment Disputes: Cases, Materials
and Commentary (2nd edn, Kluwer, 2014). This type of arbitration has provoked sharp public criticism: comments
collected in S Brekoulakis, JDM Lew, L Mistelis (eds), The Evolution and Future of International Arbitration (Kluwer,
2016), 1.29 ff; and by L Nottage, at 5.17 ff.
2

3

Andrea Marco Steingruber, Consent in International Arbitration (Oxford University Press, 2012) (Oxford

International Arbitration Series). On arbitration clauses, G Born, International Arbitration and Forum Selection
Agreements: Drafting and Enforcing (4th edn, Kluwer, 2013) and D Joseph, Jurisdiction and Arbitration Agreements and
their Enforcement (3rd edn, Sweet and Maxwell, London, 2015). On the ramifications of consent to arbitrate: Neil
Andrews, Arbitration and Contract Law (Springer: Dordrecht, etc, 2016), chapters 2 and 4; Andrews on Civil
Processes (2nd edn, Intersentia Publishing, Cambridge, 2019) (forthcoming), chapter 32; Neil Andrews The Three
Paths of Justice: Court Proceedings, Arbitration and Mediation in England (2nd edn, Springer: Dordrecht, etc, 2018),
chapter 9; `Arbitration and the Expanding Circle of Consenting Parties’ in R Nazzini (ed), International Construction
Arbitration (Informa Publishing, London, 2018), chapter 5; Neil Andrews, `Arbitration and Consent to
Institutional Rules: Unlocking the Door to a More Liberal Regime of Joinder and Consolidation’ `Arbitration and

Consent to Institutional Rules’ (2016) 2 Lis Int’l 97 ff; Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2
above), 1.45 (summarising G Born’s bilateral arbitration treaty suggestion), and chapters 8 to 12 (various
authors).
From an English perspective: Lew, Bor, et al (2013) (fn 2 above); R Merkin, Arbitration Law (Informa, London
(updating service)); Mustill and Boyd, Commercial Arbitration: Companion Volume (Butterworths, London, 2001);
Redfern and Hunter (2015) (fn 2 above); Russell (2015) (fn 2 above); Andrews, Arbitration and Contract Law (2016) (fn
3 above); Andrews on Civil Processes (2018) (fn 3 above); Andrews The Three Paths of Justice (2018) (fn 3 above).
5 G Aksen et al, Global Reflections on International Law, Commerce and Dispute Resolution: Liber Amicorum in Honour
of Robert Briner (ICC, Paris, 2004); JC Betancourt (ed), Defining Issues in International Arbitration (Oxford University
Press, 2016); G Born, International Commercial Arbitration (3rd edn, Kluwer, 2014), (3 vols); Brekoulakis, Lew,
Mistelis (eds) (2016) (fn 2 above); LW Newman and RD Hill (eds), Leading Arbitrators' Guide to International
Arbitration (3rd edn, Juris, New York, 2014); WW Park, Arbitration of International Business Disputes: Studies in Law
4
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any member of the tribunal be domiciled within, or a citizen of, the UK;
the parties’ lawyers are probably based in the UK or, at least, they are
familiar with the London legal scene;
(v)

a dispute has now arisen and arbitration proceedings are contemplated;
even if the main transaction is itself legally challenged, the `separability’
principle6 ensures that there is no false start. And so we are off.

The discussion is not intended to be Anglo-centric. The main issues examined here
are applicable globally. 7
But let us first take stock of how the parties have reached this stage and whose
responsibility it has been to review the decision to arbitrate.

I
THE RESPONSIBILITY OF THE LAWYERS
A. The Decision to Arbitrate. It is not by accident that a client finds itself participating
in arbitration, although the actual decision might have been left to the lawyers who
constructed the relevant deal. On discovering that the jaws of arbitration stand open
ready to receive another dispute, the client might well exclaim, echoing Oliver
Hardy: `Well, here's another nice mess you've gotten me into.’8 Consider the surprise
of the small American commercial agent which alleges that it has been kept out of
commission fairly earned but finds that, by acceding to a giant company’s arbitration
clause, it has signed up to arbitration in London, or Paris, or Geneva. No access to
summary judgment in the High Court. Debt collection has become a nightmare.
How did the client find itself in this arbitral pickle?9 Were the options considered?
Was this option explained by its lawyer? Did anyone think it through? Or has one,

and Practice (Oxford University Press, 2006); J Paulsson, The Idea of Arbitration (Oxford University Press, 2013); N
Rawding, G Fullelove, P Martin, `International Arbitration in England: A Procedural Overview’, in Lew, Bor, et
al (2013) (fn 2 above), chapter 18; Catherine A Rogers, Ethics in International Arbitration (Oxford University Press,
2014).
6 Section 7 of the Arbitration Act 1996; see explanatory remarks in Fiona Trust and Holding Corporation v. Privalov
[2007] UKHL 40; [2007] 4 All ER 951, at [10] (Lord Hoffmann) and UR Power GmbH v Kuok Oils and Grains Pte Ltd
[2009] EWHC 1940 (Comm); [2009] 2 Lloyd's Rep. 495; [2009] 2 CLC 386, at [33] to [40] (Gross J). Generally,
UNCITRAL Model Law (1985, revised 2006), Article 16(1); SM Schwebel, `The Severability of the Arbitration
Agreement’ in International Arbitration: Three Salient Problems (Grotius Publications, Cambridge, 1987), 1 to 60.
7 On the geographical spread of international commercial arbitration, Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2
above), 1.14 to 1.16 (also referring to other chapters in that work).
8 From the film, Another Fine Mess (1930): per Oliver Hardy.
9 From the film, Thicker than Water (1935), per Oliver Hardy: "Well, here's another nice kettle of fish you've pickled
me in!"
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perhaps both, of the parties become caught on a nasty piece of jagged boiler-plate?
Lord Saville notes that there is in practice a range of arbitration clauses, at one
extreme the agreement stating simply, `Arbitration in London’.10 And William Park
has commented: `arbitration clauses are often sloppy cut-and-paste jobs that tempt
disaster when the transaction becomes unravelled.’11
A fundamental responsibility, even before the main contract is formed, is that the
lawyer should invite a client to look ahead and consider the strategic options of how
a dispute will be managed; where and by whom it will be adjudicated; and how
judgment or an award will suit the potential judgment or award creditor.
The decision is delicate. The stakes can be enormous: the process and outcome might
ruin the business. As Gary Born notes:12
`Almost every international commercial controversy poses a critical preliminary
question—“Where, and by whom, will this dispute be decided?” The answer...often
decisively affects a dispute’s eventual outcome. It can mean the difference between
winning and losing…’
The main13 choice is between arbitration and court litigation. 14 But there is the tertium
quid of the hybrid arbitration clause, that is, one party having the additional right to
opt out of court proceedings in England by taking the case to arbitration or,
conversely, the alternative right to opt out of arbitration and instead bring
proceedings before an English court. 15

Naviera Amazonica Peruana v. Cie Internacional de Seguros del Peru [1988] 1 Lloyd’s Rep 116, 118 to 119, CA, per
Kerr LJ; failing party agreement on selection of the arbitrator, the court can appoint an arbitrator, s 18(3)(d),
Arbitration Act 1996; for other short clauses which have been upheld: Tritonia Shipping Inc v. South Nelson
Products Corp [1966] 1 Lloyd’s Rep 238, CA; Mangistaumunaigaz Oil Production Association v. United World Trade
Inc [1995] 1 Lloyd’s Rep 617, Potter J; Hobbs Padgett & Co (Reinsurance) Ltd v. Kirkland Ltd [1969] 2 Lloyd’s Rep 547,
CA; on these, Andrews, Arbitration and Contract Law (2016) (fn 3 above), 2.32.
11 WW Park (2006) (fn 5 above), 377.
12 G Born, International Arbitration and Forum Selection Agreements: Drafting and Enforcing (4th edn, Kluwer, 2013), 1.
13 For a list of further options, S Friel, `Arbitration in Context’, in Lew, Bor, et al (2013) (fn 2 above), 3-11 ff.
14 Neil Andrews, `The Foreign Party’s Choice between Arbitration and Court Litigation: Points Weighing Against
Arbitration’, in S Shetreet and W MacCormack (eds), The Culture of Judicial Independence in a Globalised World (Brill
Publishing, Leiden and Boston, 2016), chapter 20.
15 NB Three Shipping Ltd v. Harebell Shipping Ltd [2004] EWHC 2001 (Comm); [2005] 1 All ER (Comm) 200 (Morison
J) (one party having right to prefer arbitration); Law Debenture Trust Corp plc v. Elektrim Finance BV and others
[2005] EWHC 1412 (Ch); [2005] 2 All ER (Comm) 476 (Mann J) (one party having right to prefer court litigation);
the Sulamerica case [2012] EWCA Civ 638; [2013] 1 WLR 102, at [30] (Moore-Bick LJ: courts lean against such a
construction); G Born, International Arbitration and Forum Selection Agreements: Drafting and Enforcing (4th edn,
Kluwer, 2013), 28 to 29, 121 to 122; S Nesbitt and H Quinlan, `The Status and Operation of Unilateral or Optional
Arbitration Clauses’ (2006) 22 Arbitration International 133; Joseph (2015) (fn 3 above), 4.31; Redfern and Hunter
(2015) (fn 2 above), 2.94 to 2.98 (and noting a problem under Russian law); Russell (2015) (fn 2 above), 2-018, 2019.
10
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If arbitration is preferred, many points must be considered, notably:16 the choice of
seat (but perhaps with a different venue for actual hearings); choice of language
(although hardly a choice for the English); if institutional arbitration is desired 17 (as
distinct from ad hoc arbitration),18 which institution should be chosen; the size of the
tribunal and criteria for its appointment (Jivraj v. Hashwani (2011)19 decided that the
appointment of arbitrators is not governed by employment provisions prohibiting
selection by reference to religion); the location and nature of assets available for
eventual enforcement; and, lest we forget, the issue whether section 69 of the 1996
Act will be excluded (on this see last paragraph of Section V below) (or section 69’s
sibling provision, section 45 the latter concerning preliminary points of law).
What of the lawyer’s possible advice on these matters? The law seems clear: the
lawyer must assume an advisory role on the eventual use of dispute resolution if
that topic was part of the lawyer’s retainer. Advice requires carefully identifying,
explaining and assessing the options. Thereupon the final choice is the client’s.
That type of advisory legal input has been carefully worked out by the courts in
some contexts. For example, a much litigated context concerns guarantees in support
of an ailing family business. Here a family business is run by one of the spouses. The
business is in danger. A secured guarantee is required from the other spouse as a
condition of the relevant business loan being extended or increased. In that context,
the Etridge case (2002)20 and Padden v. Bevan Ashford (2011)21 emphasise lawyers’
demanding responsibility to advise a prospective guarantor on the ins-and-outs and
the pitfalls of providing a secured guarantee. No such protocol exists concerning the
fateful decision to insert a dispute resolution clause into the transaction. But we can
easily transplant the analysis to that context.
B. Commencement. Once it becomes clear that a dispute must proceed to arbitration,
both parties’ lawyers will oversee the process of commencement. Steps must be

Russell (2015) (fn 2 above), 2.065 (19-point `checklist’); Andrews, Arbitration and Contract Law (2016) (fn 3
above), 2-11; G Born, International Arbitration and Forum Selection Agreements: Drafting and Enforcing (4th edn,
Kluwer, 2013); SP Finizio and D Speller, A Practical Guide to International Commercial Arbitration: Assessment,
Planning and Strategy (London, 2010), chapter 2; WW Park (2006) (fn 5 above), 377 ff.
17 Redfern and Hunter (2015) (fn 2 above), 1.146 ff, charting this landscape.
18 ibid, 1.141 to 1.145; R Enock and A Melia, `Ad Hoc Arbitration…’, in Lew, Bor, et al (2013) (fn 2 above), chapter
6.
19 [2011] UKSC 40; [2011] 1 WLR 1872; CM Baker and L Greenwood, P Wautelet, T Kruger, G Coppens (eds), The
Practice of Arbitration: Essays in Honour of Hans van Houtte (Hart, Oxford, 2012), 15 to 22.
20 Royal Bank of Scotland plc v. Etridge (No. 2) [2001] UKHL 44; [2002] 2 AC 773, HL, at [64] to [68] (Lord Nicholls);
Jackson and Powell on Professional Liability (8th edn, Sweet and Maxwell, London, 2016), 11-215.
21 [2011] EWCA Civ 1616; [2012] 1 WLR 1759, at [26] to [54] (Lord Neuberger MR); see also Hackett v. CPS [2011]
EWHC 1170 (Admin); [2011] Lloyd's Rep FC 371, at [73] ff (Silber J).
16
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taken to appoint the tribunal. That process of appointment might not be plain
sailing. If each arbitration party can appoint its tribunal member, the lawyers will
assist and advise in making that selection and fixing this appointment. 22 Selection of
a President will often trigger anxious involvement by the parties’ lawyers.
It is common for the selection process by party-appointment to take several months.
This is a source of delay and expense. The position is unsatisfactory. 23 By contrast,
court litigation delivers a single judge and there is no opportunity for squabbling
over his or her identity.

Consider how a potential claim would be progressing if litigation had been chosen,
rather than arbitration. Under the English court system, prospective parties must
comply with a mandatory prelude to commencement: the elaborate, tedious,
protracted, and expensive foxtrot of satisfying the pre-action protocols. However,
attempts have been made to lighten the pre-action system within English multi-track
civil proceedings.24 The pre-action phase looks like an own goal for the litigation
system in its competition with arbitration. But there is in fact no clear advantage here
for arbitration. Instead arbitration has also developed a warm-up phase. Parties
might commit themselves to an arduous steeple-chase by inserting a multi-tiered
dispute resolution clause:25 negotiation; mediation; arbitration or court proceedings.
Is that a good idea? Or is it just a trip-wire for the eventual enrichment of mediators
and the parties’ advisors?
Let us briefly consider the possibility that the dispute resolution clause requires
compliance with (1) a negotiation phase and/or (2) a mediation phase. If (2) is in
issue, the position is reasonably straightforward: provided the mediation
commitment is sufficiently clear (on this see the guidance of the Court of Appeal in
the Sulamerica case, 2012),26 arbitration should not be commenced prematurely. 27

A Gomez-Acebo, Party-Appointed Arbitrators in International Arbitration (Kluwer, 2016).
Stephen York paper delivered to the Civil Justice class, University of Cambridge, February 2007.
24 Civil Procedure (Sweet and Maxwell, London, 2018) (`The White Book’), vol 1, section C; R Jackson, The Reform of
Civil Litigation (2nd edn, Thomsons, London, 2018), chapter 10, commenting at 10-019 that, following the Burn
Committee’s revisions, `the new slimmed down Practice Direction Pre-Action Protocols gives concise
guidance…’ See also Andrews on Civil Processes (2nd edn, Intersentia, Cambridge, 2019) (forthcoming), 4-03 ff.
25 Joseph (2015) (fn 3 above), chapter 18; comparative analysis in E Kajkowska, Enforceability of Multi-Tiered
Dispute Resolution Clauses (Hart/Bloomsbury, Oxford, 2017).
26 Sulamerica Cia Nacional de Seguros SA v. Enesa Engenharia SA [2012] EWCA Civ 638; [2012] 1 Lloyd’s Rep 671.
27 Cable & Wireless v. IBM United Kingdom Ltd [2002] EWHC 2059 (Comm); [2002] 2 All ER (Comm) 1041 (Colman
J).
22
23
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More problematic is (1): the possibility of a specified negotiation stage. The matter
was examined in the Emirates case (2014)28 by Teare J. He upheld a negotiation clause
(forming part of a wider dispute resolution clause), restricted to a fixed period of
four weeks, requiring the parties to conduct `friendly’ negotiations as the mandatory
prelude to commencing arbitration proceedings. He decided that the negotiation
clause operates as a condition precedent to valid arbitral proceedings. But he held
that, on the facts, there had been no failure to comply with this requirement. And so
the relevant arbitration had been commenced validly.
Teare J distinguished29 Walford v. Miles (1992)30 in which the House of Lords held that
an agreement to negotiate in good faith or reasonably was void for uncertainty. The
Walford case concerned a negotiation commitment within the principal agreement
which was `subject to contract’ and not yet established. By contrast, Teare J in the
Emirates case noted that the negotiation agreement was contained within a dispute
resolution clause ancillary to a valid primary agreement (and the point can be
extended: the negotiation clause was supportive of the arbitration agreement, in that
negotiation was a mandatory prelude to arbitration).
Teare J concluded that, in the context of a multi-tier or other complex dispute
resolution clause, English courts should recognise negotiation obligations as legally
binding. 31 The clause in the Emirates case itself prescribed that there should be `fair,
honest and genuine discussions aimed at resolving a dispute’. Surprisingly, the judge
thought these certain enough. 32
For the moment it is necessary to comply with this decision. But the Emirates
decision has been criticised by a leading commentator, David Joseph QC. 33
Whatever the merits of this development, Teare J in the Emirates case cannot be
[2014] EWHC 2104 (Comm); [2015] 1 WLR 1145, notably at [59] to [64] (Teare J) (and see next note); Andrews,
Arbitration and Contract Law (2016) (fn 3 above), 2.42 to 2.47; Joseph (2015) (fn 3 above), 18.07.
29 [2014] EWHC 2104 (Comm); [2015] 1 WLR 1145, at [29] and [59].
30 [1992] 2 AC 128, HL; on which Andrews, Contract Law (2nd edn, Cambridge University Press, 2015), 2.07 ff;
Andrews, Contract Rules (Intersentia, Cambridge, 2016), Article 6.
31 [2014] EWHC 2104 (Comm); [2015] 1 WLR 1145, at [47], [50].
32 ibid, at [64].
33 Joseph (2015) (fn 3 above), 18.07 (also noting p 648 n 31 criticism in Arbitration Law Monthly (Dec 2014) and by R
Merkin and L Flannery in Arbitration International Vol 31 p 63); in a later case, Emirates Trading Agency LLC v
Sociedade de Fomento Industrial Private Ltd [2015] EWHC 1452 (Comm); [2016] 1 All ER (Comm) 517, at [59] to [63],
Popplewell J considered that Teare J’s decision was sound; Teare J’s decision was considered by Males J in DS
Rendite Fonds Nr v Titan Maritime SA Panama [2015] EWHC 2488 (Comm) at [15] to be confined to the context of a
condition precedent to arbitration.
28
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accused of insularity: he cited extensively from an Australian decision,34 and referred
to developments in Singapore, 35 as well as arbitral jurisprudence in the ICSID
context (investment disputes).36

C. Conduct of the Arbitration. During this long phase, the obligations of lawyers are
complex and demanding.37 The primary duty towards the client is one of
professional care to promote that party’s interests in the current dispute. In
particular, the lawyer will discharge its responsibility in many ways: (i) by taking
instructions from the client; (ii) complying with the tribunal’s directions; (iii) seeking
to advance the client’s interest in achieving the best possible outcome; (iv)
presenting the case at the hearing; (v) advising upon the outcome and whether a
challenge should be made, or at least clarification sought; (vi) advising further on
enforcement of a positive award.
But the constraining and indeed pre-existing and continuing obligation of the lawyer
is towards the overarching interest of the system of justice as a whole.
At any rate that wider duty is emphasised within the court system. In English civil
proceedings an advocate (whether a barrister, solicitor, or solicitor-advocate) has
been declared to owe: ‘a duty to the court to act with independence in the interests of
justice’, as well as a duty to comply with prescribed professional rules, and ‘[both sets
of duties] shall override any obligation which the person may have… if it is inconsistent with
them.’38 The CPR (1998), governing civil proceedings in England and Wales, also
proclaims: ‘The parties are required to help the court to further the overriding objective.’39
Such a wider duty is not directly articulated within the arbitration system.
Nevertheless, section 40(1) of the Arbitration Act 1996 hints at such a broad
perspective. It states: `The parties shall do all things necessary for the proper and
expeditious conduct of the arbitral proceedings.
[2014] EWHC 2104 (Comm); [2015] 1 WLR 1145, at [42] to [46], citing United Group Rail Services v. Rail
Corporation New South Wales (2009) 127 Con LR 202.
35 [2014] EWHC 2104 (Comm; [2015] 1 WLR 1145, at [54], citing International Research Corp plc v. Lufthansa Systems
Asia Pacific Pte Ltd [2012] SGHC 226 (upheld on the legal analysis, [2013] SGCA 55 at [54] to [63]).
36 [2014] EWHC 2104 (Comm); [2015] 1 WLR 1145, at [57], citing Tulip Real Estate Investment and Development
Netherlands BV v. Republic of Turkey (ICSID Case No ARB/11/28), at para’s 56 to 72.
37 Lord Hacking and S Berry, `Ethics in Arbitration: Party and Arbitral Misconduct’, in JC Betancourt (ed) (2016)
(fn 5 above), chapter 13, notably 13.05 to 13.25; G Pendell and J Huard-Bourgois, `Rights and Duties of the Parties
and Counsel’, in Lew, Bor, et al (2013) (fn 2 above), chapter 17; Rogers (2014) (fn 5 above), chapters 1 and 3.
38 s 42, Access to Justice Act 1999; abrogated in 2007, but declaratory of the position: eg Bar Standards Board
Handbook, Rule C3: `You owe a duty to the court to act with independence in the interests of justice. This duty
overrides any inconsistent obligations which you may have (other than obligations under the criminal law).’
(<http://handbook.barstandardsboard.org.uk/handbook/part-2/>).
39 CPR 1.3; considered Chilton v. Surrey CC [1999] CPLR 525, CA.
34
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As for the need for legal professionalism and integrity, the LCIA (2014)’s Annex40
(drawing inspiration from the IBA’s Guidelines on Party Representation in International
Arbitration, 2013)41 lists three overarching ethical duties (compendiously described as
`good and equal conduct’):42 (1) to refrain from obstructing the process;43 (2) to
display honesty in the presentation of information,44 including avoidance of
dishonest concealment;45 (3) the third duty is not to try to influence the tribunal
unfairly.46 It would be surprising if these obligations were not capable of recognition
as implied terms of the arbitration agreement. 47 Breach of the LCIA ethical standards
can give rise to sanctions,48 which are listed at Article 18.6 of the LCIA Rules as `(i) a
written reprimand; (ii) a written caution as to future conduct in the arbitration; and (iii) any
other measure necessary to fulfil within the arbitration the general duties required of the
Arbitral Tribunal under Articles 14.4(i) and (ii).’ Those `general duties’ presented at
Article 14.449 of the LCIA Rules (2014) are a direct copy of section 33(1)(a) and (b) of
the Arbitration Act 1996: see first paragraph of Section VIII below for a six-point
analysis of the tribunal’s duties under section 33(1) of the 1996 Act.

II
THE RESPONSIBILITY OF ARBITRATORS

Annex to the LCIA Rules (2014) `General Guidelines for the Parties’ Legal Representatives’, which operates
within the framework of Articles 18.5 and 18.6 of the same Rules. see also LCIA Rules (2014) Articles 18.5, 18.6; S
Wade, P Clifford, J Clanchy, A Commentary on the LCIA Arbitration Rules 2014 (Sweet and Maxwell, London,
2015), 18-022 to 18-29, 33-001 to 33-021
41 For comment, Lord Hacking and S Berry, `Ethics in Arbitration: Party and Arbitral Misconduct’, in JC
Betancourt (ed) (2016) (fn 5 above), 13.15 ff; M Hwang and J Hon, `A New Approach to Regulating Counsel
Conduct in International Arbitration’, in Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), chapter 22; Redfern
and Hunter (2015) (fn 2 above), 1.179 ff.
42 Annex to the LCIA Rules (2014) `General Guidelines for the Parties’ Legal Representatives’, para 1.
43 ibid, para 2.
44 ibid, para 3.
45 ibid, para 5.
46 ibid, para 6.
47 Whether an implied term of law or of fact: respectively: see Articles 102 and 104, Andrews, Contract Rules
(Intersentia, Cambridge, 2016).
48 Annex to the LCIA Rules (2014) `General Guidelines for the Parties’ Legal Representatives’, para 7; for
comment, Lord Hacking and S Berry, `Ethics in Arbitration: Party and Arbitral Misconduct’, in JC Betancourt
(ed) (2016) (fn 5 above), 13.08 to 13.23; S Wade et al (2015) (fn 40 above), 18-022 to 18-029; 33-001 ff.
49 LCIA Rules (2014), Article 14.4; S Wade et al (2015) (fn 40 above), 14-011 to 14-014.
40

10

Arbitrators also have complex responsibilities. 50 Perhaps the foremost responsibility
is to get the job done and done successfully: a well-known precept51 is that a tribunal
must ensure that its award will be legally binding and thus capable of being
recognised and (where appropriate) enforced. But satisfying that obligation is no
easy matter and requires great skill and diligence.
Prospective arbitrators must resist the temptation of becoming inappropriately
involved. `Inappropriate’ means either (i) that their antecedent associations render
them apparently less than impartial52 (suppression of material issues can easily
backfire), or (ii) that they are time poor. As for (ii), the danger that the arbitrator
might become over-stretched,53 prospective arbitrators owe a duty to make full and
fair disclosure of commitments or problems which might affect the arbitrator’s
availability for the proposed appointment. They should not say, `yes, yes, yes’, like
children in a sweet-shop. The upshot is that under the arbitral mandate the arbitrator
has a duty of disclosure on at least two topics (issues relating to impartiality and
availability).54 But in practice, both matters are likely to be the subject of express
discussion and positive assurance. For example, the LCIA Rules (2014) (Article 5.4)
require each arbitral candidate to disclose in a written declaration any information
concerning these matters. The duty is a continuing one, lasting for the duration of
the relevant arbitration, with respect to matters affecting impartiality (Article 5.5).
Upon acceptance, the arbitrator’s mandate55 is to stick faithfully and diligently to the
task. The mandate must not just be started, but it must be finished, unless the parties
call the whole thing off.56

ss 33, 40(1), Arbitration Act 1996; Mustill and Boyd (2001) (fn 4 above), 30-37; see also P Hodges and J
Greenaway, `Duties of Arbitrators’, in Lew, Bor, et al (2013) (fn 2 above), chapter 15; for a suggested list of their
duties,
R
Mullerat,
`The
Liability
of
Arbitrators…’
(2006)
(<http://www.josemigueljudicearbitration.com/xms/files/02_TEXTOS_ARBITRAGEM/01_Doutrina_ScolarsTexts/arbitrators__impartiality_and_i
ndependence/mullerat_ilability_arbs.pdf>); Rogers (2014) (fn 5 above), chapters 2, 8 and 9.
51 eg, Article 42, ICC Arbitration Rules (2017); similarly, Article 32.2, LCIA Rules (2014); JDM Lew, LA Mistelis
and SM Kröll, Comparative International Commercial Arbitration (Kluwer, 2003), 276.
52 K Daele, Challenge and Disqualification of Arbitrators in International Arbitration (Kluwer, 2012); D Foster and J
Barratt, `Challenges to and Replacement of Arbitrators’, in Lew, Bor, et al (2013) (fn 2 above), chapter 16; Andrews
on Civil Processes (2019) (fn 3 above), chapter 36 (and see, at 36-07, examination of the important judicial
50

discussion in Halliburton Co v Chubb Bermuda Insurance Ltd [2018] EWCA Civ 817); Brekoulakis, Lew,
Mistelis (eds) (2016) (fn 2 above), 1.36, and A Mourre, chapter 23.
53 P Hodges and J Greenaway, `Duties of Arbitrators’, in Lew, Bor, et al (2013) (fn 2 above), 15-53, 15-57, noting
ICC Rules (2017), Article 11(2).
54 Generally, on the absence of duties to disclose in English law, Andrews, Contract Rules (Intersentia, Cambridge,
2016), Article 76.
55 On the `contractual’ and (quasi-judicial) `status’ theories of arbitrators, Redfern and Hunter (2015) (fn 2 above),
5.50 ff; P Hodges and J Greenaway, `Duties of Arbitrators’, in Lew, Bor, et al (2013) (fn 2 above), 15-49 to 15-53; R
Mullerat, `The Liability of Arbitrators…’ (2006) (fn 50 above); Rogers (2014) (fn 5 above), chapter 9; in Jivraj v.
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From the outset the tribunal has two managerial responsibilities.57 These concern: (i)
timing and planning and (ii) frugality, that is, controlling cost. Each arbitration is a
project which should have a clear target date. It should be planned and co-ordinated
from the outset. The governing responsibility should be sensible and effective timemanagement and the pursuit of justice at proportionate cost.58
The CIArb Arbitration Rules (2015) provide a rich check-list of matters to be
considered during case management.59 These include: communications;60 defining
the issues;61 prescription of deadlines;62 presentation of written submissions;63
exchange of documents;64 witnesses and experts;65 organisation of the hearing; 66 the
nature of the award. 67 The ICC Rules (2017)68 also emphasise the need for case
management.
Michael E Schneider has urged the arbitral community to reflect on whether the
tribunal’s essential function is to act as a detached referee, or whether it might
intervene more actively, and at an early stage, to pinpoint the substance of the
dispute: to act as a `problem solver’. 69
A pervasive responsibility concerns fairness in the treatment of parties. Parties must
be treated equally. Unilateral communications are prohibited. The tribunal must be
seen to be bending over backwards to give each side an equal chance to influence the
Hashwani [2011] UKSC 40; [2011] 1 WLR 1872 at [23], Lord Clarke said: `It is common ground…that there is a
contract between the parties and the arbitrator…’ (On the Jivraj case, Rogers, op cit, 9.22 ff); K/S Norjarl A/S v Hyundai
Heavy Industries Co Ltd [1992] QB 863, 884 to 885, CA (Sir Nicolas Browne-Wilkinson V-C: trilateral contract
between the parties and the arbitrator, plus `quasi-judicial status’).
56 Even if the substance is settled in full, the tribunal might need to make an agreed award (s 51, Arbitration Act
1996) and sort out some loose-ends (s 51(5)); see material in fn 78 below.
57 For summary of managerial techniques, ME Schneider, in Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above),
25.7 ff; and noting the ICC publication on Techniques for Controlling Time and Cost (revised 2012)
(<https://cdn.iccwbo.org/content/uploads/sites/3/2015/11/ICC-Arbitration-Commission-Report-on-Techniquesfor-Controlling-Time-and-Costs-in-Arbitration-2012.pdf>).
58 On heavy arbitration costs, L Nottage in Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), 5.14.
59 Appendix II to the CIArb Arbitration Rules (2015) <https://www.ciarb.org/docs/default-source/das/ciarbarbitration-rules.pdf?sfvrsn=2>.
60 ibid, at para 13.
61 ibid, at para 14.
62 ibid, at para 29.
63 ibid, at para 17.
64 ibid, at para 18.
65 ibid, at para’s 21 and 22.
66 ibid, at para’s 26 and 27.
67 ibid, at para 28.
68 Article 24, ICC Rules (2017); P Hodges and J Greenaway, `Duties of Arbitrators’, in Lew, Bor, et al (2013) (fn 2
above), 15-56.
69 ME Schneider, `The Uncertain Future of the Interactive Arbitrator: Proposals, Good Intentions and the Effect of
Conflicting Views on the Role of the Arbitrator’, in Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), chapter
25.
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formation of an accurate 70 and complete award which finally determines the relevant
issue(s) in dispute.
The tribunal must give effect to a spontaneous settlement reached by the parties after
the process has commenced. 71
We must here pass over the possibility that in some systems of arbitration the
tribunal might be permitted, even expected, to switch horses and engage in
procuring a settlement or even conduct a mediation within an arbitration. 72
The culminating hearing should not be allowed to run out of control. Evidence,
factual73 or expert,74 and argument will be received fairly and efficiently.75 The award
should be given within weeks, rather than months. 76 We will have more to say about
the contents and nature of that award.
One limit to the tribunal’s responsibility is that it is not concerned with the
enforcement of the award.77 If the award is not voluntarily satisfied, it will be
necessary to bring enforcement proceedings within the courts.
Indeed one of the responsibilities of the arbitral tribunal is to respect the limits of its
responsibility. There will come a point when the tribunal has no further
responsibility. This is the cut-off point. They have ceased to be competent to act: the
tribunal is now functus officio.78

WW Park, `Arbitrators and Accuracy’ (2010) Jo of International Dispute Settlement 25 to 53.
s 51, Arbitration Act 1996.
72 Andrews The Three Paths of Justice (1st edn, 2012), chapter 11 (not repeated in 2nd edn, 2018).
73 J Tirado, S Petit, M Keen, `Factual Evidence’, in Lew, Bor, et al (2013) (fn 2 above), chapter 23.
74 H Bor, `Expert Evidence’, in Lew, Bor, et al (2013) (fn 2 above), chapter 24.
75 L Shore, `Document Production, Witness Statements, and Cross-Examination: The Enduring Tensions in
International Arbitration’, in Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), chapter 3; R Marghitola,
Document Production in International Arbitration (Kluwer, 2015).
76 For an extreme instance, Lord Hacking and S Berry, `Ethics in Arbitration: Party and Arbitral Misconduct’, in
JC Betancourt (ed) (2016) (fn 5 above), 13.29.
77 On the NYC (1958) and enforcement, fn 104 below.
78 G Fullelove, `Functus Officio?’, in JC Betancourt (ed) (2016) (fn 5 above), chapter 24; NYK Bulkship (Atlantic) NV
v Cargill International SA [2014] EWCA Civ 403; [2014] 2 Lloyd's Rep 103, at [45] (court’s power to remit an award
under s 69(7)(c), Arbitration Act 1996; on further appeal it was held (Lord Clarke dissenting) that no remission
was necessary because the award was correct, [2016] UKSC 20; [2016] 1 WLR 1853); Fullelove, op cit, at 24.29 ff,
on Hussmann (Europe) Ltd v Ahmed Pharaon [2003] EWCA Civ 266; [2003] 1 All ER (Comm) 879, at [78] to end (Rix
LJ) (s 67 Arbitration Act 1996; award `of no effect’, because respondent not a true party; arbitral tribunal
remaining competent to make new award against true party); Fullelove, op cit, at 24.35 ff, on Dawes v Treasure &
Son Ltd [2010] EWHC 3218 (TCC); [2011] 2 All ER (Comm) 569, notably at [29] and [32] (Akenhead J) (parties’
settlement not an immediate termination of tribunal’s powers; considering s 51, 1996 Act). See also Sun United
Maritime Ltd v. Kasteli Marine Inc [2014] EWHC 1476 (Comm); [2015] 1 WLR 1527, at [18] to [20] (Hamblen J)
(following settlement of the main claim, the tribunal is not functus officio and so remains competent to determine
whether a settlement includes agreement concerning costs; s 51, 1996 Act considered).
70
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Let us end this brief consideration of the arbitrator’s role by asking what should be
the motivational factor which underpins these heavy burdens? It is not fear of being
sued: for arbitrators enjoy substantial, not quite absolute, immunity from civil suit.79
Is money the main driver? Admittedly, the pro bono arbitrator is a rare bird.80
However, it would be cynical and inaccurate to conclude that the general motivation
is simply to win a stream of fees. Arbitrators assume a highly trusted office which
imposes high standards of probity, diligence, and exactitude. 81 A reputation for
consistent discharge of these exacting responsibilities is beyond price.

III
THE RESPONSIBILITY OF ARBITRAL INSTITUTIONS
Arbitral institutions are custodians of discipline and professionalism.82 They can
strive to prevent the pool of arbitrators from becoming stagnant. They can pioneer
new techniques. They can set and maintain standards. They can guide and advise,
not admit, suspend, exclude, fine. 83
They might assume a more active role in the way arbitration proceedings are
pursued and awards drafted.
A controversial issue is whether arbitral institutions should have greater control
over appointment of arbitrators. Would it be better if parties ceased to make their
s 29, Arbitration Act 1996 confers civil immunity upon an arbitrator or arbitral institution who or which is
acting (or failing to act), provided the culpability does not involve `bad faith’; Mustill and Boyd (2001) (fn 4
above), 300; on arbitral immunity outside England, R Mullerat, `The Liability of Arbitrators…’ (2006) (fn 50
above), Section V (adopting J William Rowley (gen ed), Arbitration World – Jurisdictional Comparisons, The
European Lawyer, Reference Series (3rd edn, 2010)); PA Karrer, `Responsibility of Arbitrators and Arbitral
Institutions’, in Newman and Hill (eds) (2014) (fn 5 above), chapter 6 (with bibliography at n 5 therein); Redfern and
Hunter (2015) (fn 2 above), 5.47 ff; JDM Lew (ed), The Immunity of Arbitrators (Lloyd’s of London Press, 1990); C
Hausmaninger, `Civil Liability of Arbitrators—Comparative Analysis and Proposals for Reform’ (1990) Jo of Int’l
Arbitration 7; F Bachand and F Gélinas (eds), The UNCITRAL Model Law after 25 Years (Juris, New York, 2013), 10;
Rogers (2014) (fn 5 above), 9.36 ff.
80 `…arbitrators rarely see their work as a charitable service to be performed pro bono publico‘, WW Park (2006) (fn 5
above), 381.
81 T Schultz and R Kovacs, `The Law is What the Arbitrator Had for Breakfast: How Income, Reputation, Justice,
and Reprimand Act as Determinants of Arbitration Behaviour’, in JC Betancourt (ed) (2016) (fn 5 above), chapter
23.
82 R Gerbay, `The London Court of International Arbitration’, in Lew, Bor, et al (2013) (fn 2 above), chapter 4;
Tony Marks and JC Betancourt, `The Chartered Institute of Arbitrators’, in Lew et al (2013), chapter 5; Lord
Hacking and S Berry, `Ethics in Arbitration: Party and Arbitral Misconduct’, in JC Betancourt (ed) (2016) (fn 5
above), chapter 13, notably 13.24 to 13.29; Pierre A Karrer, `Responsibility of Arbitrators and Arbitral
Institutions’, in Newman and Hill (eds) (2014) (fn 5 above), chapter 6; Rogers (2014) (fn 5 above), 2.52 ff; 6.64 to
6.69.
83 M Hwang and J Hon, `A New Approach to Regulating Counsel Conduct in International Arbitration’, in
Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), 22.19 ff, on the disciplinary function of institutions; for
sceptical remarks, J Paulsson, The Idea of Arbitration (Oxford University Press, 2013), 281 to 291.
79
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own appointments and instead the nominated arbitral institution controlled84 the
way in which the tribunal is constituted, at the same time respecting the parties’
criteria?
But the reality is that no arbitral institution is going to deprive parties of their
cherished capacity to select or at least nominate (see, for example, LCIA (2014),
Article 5.7) a wing-arbiter. It would be suicidal for an arbitral institute to go it alone
by completely abolishing that possibility for matters conducted under its own set of
rules. Nor is Parliamentary legislation likely to fetter the system of partyappointments: for such a restriction would render the relevant jurisdiction less
competitive in the international market. Finally, international accord on this point is
also most unlikely.
What of a more moderate system enabling parties to make their own appointments,
provided their appointees are taken from a list held by the relevant arbitral
institution? But, it might be objected, why should the market be confined in this
way? What if the chosen institution’s list of competent persons for that type of
dispute is very short, or most candidates are conflicted or unavailable, having been
booked for other cases?
Might it be enough to have party-appointees double-checked by an arbitral
institution? But, it might be objected, would this not risk conferring on arbitral
institutions too much opportunity for `black-balling’? And might not the institution
and the aggrieved party become embroiled in a war over the exercise of the
institutional veto?
However, (as Neil Kaplan QC acutely observed following this lecture) the danger of
party-appointee favouritism can be reduced if each side is permitted to make
confidential nominations to the institution, the latter then making the relevant
appointment without disclosing which side nominated each tribunal member (to
avoid representative imbalance, the President should not be an unilateral nominee,
although he or she could in principle be a joint party nominee). It is crucial that each
nominee-arbitrator must remain (certainly during the currency of the arbitration)
ignorant of which side nominated him or her.

J Paulsson, The Idea of Arbitration (Oxford University Press, 2013), chapters 5 and 9, notably pp 276 to 291;
Paulsson’s lecture delivered at the University of Miami, 29 April 2010: (2010) 25 ICSID Review 339; available at:
(<http://www.arbitration-icca.org/media/0/12773749999020/paulsson_moral_hazard.pdf>); and further comment
by Joseph Mathews, (2010) 25 ICSID Review, at 356 and David D Branson, (2010) 25 ICSID Review, 367; see also
David D Branson, `American Party-Appointed Arbitrators: Not the Three Monkeys’ (2004) 30 U Dayton L Rev 1.
84
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Even if this secret is kept in the vault, the system summarised in the preceding
paragraph is not beyond criticism. Thus it might be that an unscrupulous arbitrator,
unaware which party had nominated him or her, would be tempted to `split the
baby’, so as not to alienate either party (for example, recommending that a damages
award be reduced by half, on the basis that the claimant was contributorily negligent
to that degree, whereas the true view is that the damages should have been awarded
in full). This is an impure version of impartiality, because the arbitrator is no longer
actuated to discover and give effect to the objective merits of the parties’ rival cases.
Instead improper pecuniary calculations (the prospect of attracting more
nominations) have warped the arbitrator’s approach. Subject to that type of impure
motivation, the confidential nomination system is an attractive step in the right
direction.
Overhanging all these institutional projects is the danger of concealed dishonesty.
Even if the system of institutional appointment or veto is implemented and seems on
the surface to be working well (or the confidential nomination system is adopted, as
explained in the preceding two paragraphs), a peep behind the curtain might reveal
that arbitral institutions in some jurisdictions are not administered in a fair and
honest manner but are guilty of crony-favouritism and corruption. In short, there is
no fail-proof fix to the longstanding challenge of eliminating party-appointee bias or
its appearance.
Finally, regulating the appointment of tribunal members in institutional arbitration
would be incomplete because non-institutional arbitration, so-called ad hoc
agreements, would remain unregulated.

IV
THE RESPONSIBILITY OF THE COURTS
The judiciary within England and Wales, consistent with section one of the
Arbitration Act 1996, bears a heavy legal obligation to provide efficient and fair
supervision of arbitration and to support the process.85 Protective measures, notably
freezing relief, can be granted by the court before arbitral proceedings begin. 86 Court

K O’Callaghan and J Finnis, `Support and Supervision by the Courts’, in Lew, Bor, et al (2013) (fn 2 above),
chapter 20.
86 Andrews on Civil Processes vol II (2013) (fn 3 above), 13.16 ff.
85
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proceedings, if inconsistent with an arbitration agreement, must be stayed. 87 The
award might be challenged under section 67 or 68 of the 1996 Act.88 The award might
be open to challenge on a point of substantive English law under section 69 (on
which see the last paragraph of Section V below). And, of course, the courts might be
required to make decisions concerning recognition and enforcement of awards (see,
notably, second paragraph of Section VI below).
The courts’ responsibility is complex. Five elements stand out: (i) it must act in
support of the arbitral process before commencement, and (ii) during and after
commencement; (iii) the court must examine on specified grounds the validity of the
award and the fairness of the process;89 (iv) it must assist during the enforcement
phase; (v) but, especially with respect to (ii), it must not over-interfere: it must show
measured restraint.90 Section 1(c) of the Arbitration Act 1996 states: `…the court should
not intervene except as provided by this Part.’
I have called this relationship between the arbitral process and the courts one of
`qualified autonomy’. 91 This expresses the idea that the arbitral process is not just a
gated form of justice, out of public view, but it is also an independent activity,
provisionally free from judicial interference. 92 Qualified autonomy encompasses:
(i)

judicial support and restraint: the courts provide support for the system of
arbitration, but they are not expected to intervene excessively during the
process;

s 9(1), Arbitration Act 1996.
The High Court can hear a challenge to an award where it is alleged that the tribunal lacked jurisdiction (s 67,
Arbitration Act 1996), or that there has been a `serious irregularity affecting the tribunal, the proceedings or the
award’ (s 68, 1996 Act); on s 68, see Lesotho Highlands Development Authority v Impreglio SpS [2005] UKHK 43;
[2006] 1 AC 22, at [27]; D Wolfson and S Charlwood, `Challenges to Arbitration Awards’, in Lew, Bor, et al (2013)
(fn 2 above), chapter 25.
89 R Khodykin, `National Court Review of Arbitration Awards: Where do we go from here?’, in Brekoulakis, Lew,
Mistelis (eds) (2016) (fn 2 above), chapter 16.
90 Cetelem SA v Roust Holdings Ltd [2005] EWCA Civ 618; [2005] 1 WLR 3555, 3571, at [61].
91 Andrews on Civil Processes (2nd edn, 2019) (forthcoming) (fn 3 above), 30.127; Andrews, Arbitration and Contract
Law (2016) (fn 3 above), 1.13 to 1.15.
92 Luca Radicati di Brozolo, `The Impact of National Law and Courts on International Commercial Arbitration’:
Mythology, Physiology, Pathology, Remedies and Trends’ (2011) 3 Cahiers de l’Arbitrage: Paris Jo of Int’l
Arbitration 663; and (same author) `The Control System of Arbitral Awards’ (2011) ICCA Congress Series 74;
Wang Shengchang and Cao Lijun, `The Role of National Courts and Lex Fori in International Commercial
Arbitration’, in LA Mistelis and JDM Lew (eds), Pervasive Problems in International Arbitration (Kluwer, 2006), 155 to
184; H Alvarez, `Autonomy of the International Arbitration Process’, ibid, at 119 to 140; JDM Lew, `Achieving the
Dream: Autonomous Arbitration?’, in JDM Lew and LA Mistelis (eds), Arbitration Insights: Twenty Years of the Annual
Lecture of the School of International Arbitration (Kluwer, 2007), 455 to 484; J Paulsson, ‘Interference by National
Courts’, in Newman and Hill (eds) (2014) (fn 5 above), chapter 2; SC Boyd, `The Role of National Law and National
Courts in England’, in JDM Lew (ed), Contemporary Problems in International Arbitration (London, 1986), 149 to 163; and
JMH Hunter, `Judicial Assistance for the Arbitrator’, ibid, 195 to 206.
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88

17

(ii)

kompetenz-kompetenz: arbitral tribunals enjoy the capacity to make a
provisional determination of the validity and scope of their (suggested)
jurisdiction;

(iii)

confidentiality;93 but there are situations where the wider interests of justice
require disclosure of information ordinarily protected by arbitral
confidentiality; 94 and

(iv)

finality: arbitral awards are not subject to appeal on the merits, although in
England there is a restricted possibility of an appeal to the Court on a
point of English law under section 69 of the 1996 Act (on which see the last
paragraph of Section V).

The private world of arbitration is dependent on the public system of courts. But in
some jurisdictions it is not possible to depend in this way. The judges might be
incompetent. They might be subject to bribery or governmental influence. They
might not display impartiality and independence. They might be antagonistic to
arbitration and obstructive. There might be great delay in the hearing of arbitration
matters. The advantage of a fast journey down the private toll-road of arbitration
might be lost when the case hits the congested public road system, notably because
an award is challenged or during enforcement proceedings.
It is pleasing, therefore, to note that the English Commercial Court is an elite body of
experienced judges with a feel for business law. It is expected that the court will
interact sensitively and constructively with the arbitration world. These judges have
enjoyed pre-bench careers which have brought them into regular contact with
arbitration. On retirement, sometimes taken early, these judges will become
available to sit as arbitrators. These linkages are valuable. An atmosphere of
hostility, suspicion and resentment between courts and arbitration would be
disastrous. So too would be a corrupt or incompetent or fickle mishandling of
arbitration matters by the courts. 95 The London arbitration world is spared these
horrors.

Michael Wilson and Partners Ltd v Emmott [2008] EWCA Civ 184; [2008] Bus LR 1361; see second para of Section
VIII below.
94 Michael Wilson case, ibid.
95 Redfern and Hunter (2015) (fn 2 above), 1.132 to 1.134, noting ibid, at n 138 comments by T Landau and J
Paulsson (T Landau, ‘Arbitral lifelines: The protection of jurisdiction by arbitrators’, in A van den Berg (ed)
International Arbitration 2006: Back to Basics? (Kluwer, 2007), 282–287; Paulsson made a similar point, that
international arbitration is ‘the only game in town’, in his talk at McGill University on 28 May 2008, ‘International
93
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To conclude on the judicial-arbitral interface: the `one stop’ arbitral system
(bypassing entirely the court system) is an ideal. 96 Absolute arbitral autonomy would
spiral into disaster.97

V
THE RESPONSIBILITY OF THE LEGAL SYSTEM
Arbitration requires wider support within the legal community. It should be a
feature of undergraduate legal education and not just the monopoly of specialist
postgraduate courses.98 The quality of justice administered by arbitrators can exceed
that available from over-busy courts where judicial morale is low. The wider legal
system is interested in maintaining a large volume of arbitration. Arbitration will
normally also ease the burden placed on the court system, reducing the courts’ backlogs.
Conversely, the arbitration system removes courts fees. Furthermore, potential
judgments disappear out of sight and become confidential awards. Lord Thomas in
his BAILII lecture (2016)99 alleged that commercial arbitration can starve English law
of guidance on niche matters of commercial law. The treasure house of commercial
jurisprudence is kept under lock and key because of the confidentiality rule (on

arbitration is not arbitration’. See n 139 QMW Survey, 2013 (`Corporate Choices in International Arbitration:
Industry Perspectives’, available at: (< http://www.arbitration.qmul.ac.uk/research/2013/>).
96 Fiona Trust and Holding Corporation v. Privalov (also known as Premium Nafta Products Ltd v Fili Shipping Co Ltd)
[2007] UKHL 40; [2007] 4 All ER 951; [2008] 1 Lloyd's Rep 254, at [13] (Lord Hoffmann).
97 A disaster averted by repeal of the 1985 Belgian law, which had rendered arbitration hermetically sealed from
the courts: Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), 1.56.
98 On the study of arbitration, Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), 1.22 to 1.27, and chapters 26 to
36.
99 Lord Thomas, CJ, `Developing commercial law through the courts: rebalancing the relationship between the
courts and arbitration’ (BAILII Lecture, 2016) (<https://www.judiciary.gov.uk/wp-content/uploads/2016/03/lcjspeech-bailli-lecture-20160309.pdf>); for a review of the comments on that speech, Neil Andrews, `London
Arbitration
and
Brexit
(2016)
(http://www.ciarb.org/docs/defaultsource/ciarbdocuments/events/2016/november/arbitration-and-brexit-2016.pdf; revised as Andrews, `Arbitration

Silvia Barona Vilar (ed), Justicia Civil y Penal en law Era Global
(Valencia, 2017), 201-218; (2017) ZZP Int 1-28; Andrews, `Arbitral Awards and Errors of English Law:
and Streamlined Courts post-Brexit’

Refining The Law – Making Function of the Judicial Appeal System’ in S Shetreet (ed), The Culture of Judicial
Independence: Rule of Law and World Peace (Martinus Nijhoff Publishers, Leiden and Boston, 2014), 340 to 362;
Andrews, Arbitration and Contract Law (2016) (fn 3 above), 8-12 ff.
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which see second paragraph of Section VIII below), unless awards are published in
redacted form.100
Section 69 of the 1996 Act creates the possibility of an appeal on a point of English
substantive law. This causes an arbitration matter to become publicly visible and the
relevant point might become part of the English case law. In fact the Commercial
Court is slow to grant permission under section 69.101 And the parties, by precise
wording,102 can exclude recourse to section 69 (by contrast section 67, jurisdiction,
and section 68, serious procedural irregularity, cannot be excluded by agreement).
The LCIA Rules (2014) exclude section 69, no doubt for reasons of global
competitiveness.103 It is submitted that, unless the level of exclusion becomes
intolerably high, the legal system should continue to permit consensual exclusion of
section 69.

VI
THE RESPONSIBILITY OF THE INTERNATIONAL LEGAL ORDER
The trading nations of the world have a responsibility to maintain a flourishing
system of international commercial arbitration.
The main international response to this global need to foster arbitration is the New
York Convention (1958).104 Its impact is considerable, Julian Lew referring to it as
`the bedrock of the success of international arbitration’.105 First, it enshrines the
principle of mutual recognition of the exclusive commitment to arbitrate. 106 Stays are
mandatory `unless [the court] finds that the said agreement is null and void,

For example, AB Corpn v CD Corpn (`The Sine Nomine’) award of 19 November 2001; noted J Beatson (2006) 118
LQR 377.
101 The report by VV Veeder and A Sander (2009) notes that the Commercial Court (London), considered 36
applications in 2006, and granted leave in 9; in 2007, 58, leave granted in 13; in 2008, 57, leave granted in 14; disclosing
an average of 50 a year, with leave granted in 12 (noted M O’Reilly, `Provisions on Costs and Appeals: An Assessment
from an International Perspective’, paper delivered at the British Institute of International and Comparative Law
conference, February 2010).
102 Gloster J in Shell Egypt West Manzala GmbH v Dana Gas Egypt Ltd [2009] EWHC 2097 (Comm); [2010] 2 All ER
(Comm) 442.
103 LCIA (2014), Article 26.8.
104 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958, on which the
literature is voluminous.
105 J Lew in Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), p xx, para 15.
106 Article II.1, NYC (1958).
100
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inoperative or incapable of being performed.’107 Secondly, the NYC (1958) enables
awards to be recognised and enforced. 108 But no one pretends that this process will
be necessarily swift and unproblematic.
There is no wriggle room for independent national procedural innovation under the
NYC system. Thus the UK Supreme Court held in IPCO (Nigeria) Ltd v Nigerian
National Petroleum Corporation (2017) that the enforcing court has no general power to
order security for costs against award debtors wishing to resist enforcement under
the NYC (1958) regime.109 Article VI of the NYC (1958) (incorporated as section
103(5) of the Arbitration Act 1996) permits such security only where the foreign
enforcement proceedings are adjourned pending an application before the court of
the seat `for the setting aside or suspension of the award’.
Another prominent example of international collaboration is the soft law industry.110
Consider the staggering rise of the UNCITRAL Model Law (1985, revised 2006).111
Note also the importance 112 of the IBA’s (International Bar Association) 113 Rules on the
Taking of Evidence in Commercial Arbitration (2010 revision),114 its Guidelines on
Conflicts of Interest in International Arbitration (2014),115 and its Guidelines on Party
Representation in International Arbitration (2013 revision);116 and note also, in ad hoc
Article II.3, NYC (1958); see also Article 8(1), UNCITRAL Model Law (1985, revised 2006); similarly, s 9(4),
Arbitration Act 1996; Joseph (2015) (fn 3 above), chapter 11.
108 Articles III to V, NYC (1958); Redfern and Hunter (2015) (fn 2 above), 11.40 ff; G Born, International Commercial
Arbitration (3rd edn, Kluwer, 2014), chapter 26; Russell (2015) (fn 2 above), 8.25 ff; Andrews on Civil Processes (2nd
edn, 2019) (forthcoming) (fn 3 above), chapter 43.
109 [2017] 1 WLR 970, at [24], [25], [30], [41] (Lord Mance, others agreeing).
110 Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), 1.17 (also referring to other chapters in that work, notably
P Friedland, chapter 21); see also F De Ly, at 2.10 ff.
111 F Bachand and F Gélinas (eds), The UNCITRAL Model Law after 25 Years (Juris, New York, 2013); Brekoulakis,
Lew, Mistelis (eds) (2016) (fn 2 above), 1.19; D Lewis, The Interpretation and Uniformity of the UNCITRAL Model
Law on International Commercial Arbitration (Kluwer, 2016).
112 Their importance is acknowledged by Lord Saville, `Some Reflections on the Making of International
Arbitration Agreements for the Resolution of Commercial Disputes’, in JC Betancourt (ed) (2016) (fn 5 above),
6.23.
113 Accessible at:
(<http://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx#Practice Rules and
Guidelines>).
114 See preceding note; and see Andrews on Civil Processes (2019) (forthcoming) (fn 3 above), 38.58 ff and Redfern
and Hunter (2015) (fn 2 above), 6.95 ff.
115 IBA Guidelines on Conflicts of Interest in International Arbitration (2014); ASM Shipping Ltd v. TTMI Ltd [2005]
EWHC 2238 (Comm); [2006] 2 All ER (Comm) 122, at [43] (Morison J); Andrews on Civil Processes (2019)
(forthcoming) (fn 3 above), chapter 36; Redfern and Hunter (2015) (fn 2 above), 4.84 ff.
116 Accessible at
(<http://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx#Practice Rules and
Guidelines>) For comment, Lord Hacking and S Berry, `Ethics in Arbitration: Party and Arbitral Misconduct’, in
JC Betancourt (ed) (2016) (fn 5 above), 13.15 ff; Redfern and Hunter (2015) (fn 2 above), 1.179 ff; see also LCIA
Rules (2014), Articles 18.5, 18.6; and Annex to those Rules; for comment, S Wade et al (2015) (fn 40 above), 18-022
to 18-029, 33-001 to 33-021.
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arbitration, the importance of the UNCITRAL Arbitration Rules (2013).117 The
International Law Association has also produced recommendations on the doctrine
of res judicata in the arbitral context.118
There is much scope for further mutual learning and common standards. But
uniformity should be avoided. Documents like the UNCITRAL Model Law (1985,
revised 2006),119 much more successful than Esperanto,120 should not be regarded as
the last and only word. Leading arbitration nations should not surrender their right
to try out new techniques or retain procedures.
Finally, the NYC (1958) signatory jurisdictions have a duty to improve their own
civil court systems so that commercial cases are handled competently and reliably.
Such an improvement would be attractive for two reasons: first, the courts must
provide an efficient and just system for reviewing or enforcing awards; secondly,
foreign courts in some jurisdictions might then provide a serious option to
commercial arbitration so that there is more than one game in town. Arbitration will
not continue to deliver efficient and cost-effective justice if there is no competition
from the court system.

VII
THE PARTIES’ FREEDOM TO CHOOSE ARBITRATION
The parties’ freedom to choose arbitration is in fact a cascade of choices: (i) a decision
to arbitrate; (ii) a further commitment to arbitrate and not to litigate; (iii) selection of
how and where to arbitrate; (iv) the parties’ mutual commitment to abide by the
result of the arbitration. All four choices are founded on the principle of freedom of
contract.121
As for (i), cross-border arbitration is often chosen because neither party wishes to be
subject to the opponent’s home court.122 However, not everyone has a real choice
Thomas H Webster, Handbook of UNCITRAL Arbitration (2nd edn, Sweet and Maxwell, London, 2015);
Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), 1.19.
118 F De Ly and A Sheppard, ‘ILA Final Report on Res Judicata and Arbitration’ (2009) Arb Int 67 to 82; see also A
Sheppard, `Res Judicata and Estoppel’, in B Cremades and J Lew (eds), Parallel State and Arbitral Procedures in
International Arbitration (Paris, ICC Publishing, 2005); Andrews on Civil Processes (2019) (forthcoming) (fn 3 above),
chapter 42.
119 F Bachand and F Gélinas (eds), The UNCITRAL Model Law after 25 Years (Juris, New York, 2013).
120 Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), 1.21 n 35, noting W Melis’ use (1991) of this metaphor
(Esperanto/shared procedural language).
121 Andrews, Contract Rules (Intersentia, Cambridge, 2016), Article 1.
122 Stanley Burnton LJ has noted: `the perceived need to protect one party against litigation before the courts of the
country of the other party which are thought to be less than objective and unbiased in their decisions’: AES case [2011]
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because in some jurisdictions the public courts are not a serious option: hence the
aphorism, `for international trade, transnational commercial arbitration is increasingly the
only game in town’.123
As for (ii), the agreement to arbitrate precludes resort to other forms of legal
disputation. This so-called `negative obligation’, the undertaking not to deviate from
the exclusive commitment to arbitrate, was the foundation of the UK Supreme
Court’s decision in the AES case (2013).124 The commitment to English arbitration
proceedings also precludes resort to non-English judicial challenges to the award
(the `seat’ underpinning that award being England and Wales), as the English Court
of Appeal held in C v. D (2007).125
But the agreement to arbitrate is not an agreement never to bother the court in any
respect during the resolution of the relevant dispute. It does not preclude
applications to the court for protective relief, 126 or to obtain anti-suit relief to enforce
the arbitration agreement (for example, the AES case, 2013);127 or to assist in the
process of appointment;128 or to present a challenge to an award (notably under
sections 67 and 68 of the Arbitration Act 1996); or, of course, enforcement
proceedings, including enforcement under the NYC (1958) (for example, the Dallah
case, 2010).129

EWCA Civ 647; [2012] 1 WLR 920, at [194]. Hans Smit, `Annulment and Enforcement of International Arbitral
Awards: a Practical Perspective’, in Newman and Hill (eds) (2014) (fn 5 above), chapter 38 at 921 to 4; see also
Andrews on Civil Processes (2019) (forthcoming), 16.62 ff concerning Yukos Capital Sarl v. OJSC Rosneft Oil Co [2012]
EWCA Civ 855; [2013] 1 All ER 223; sequel, [2014] EWHC 2188 (Comm); [2014] 2 Lloyd's Rep 435, on which
Andrews, Arbitration and Contract Law (2016) (fn 3 above), 9.02).
123 VV Veeder, `On Reforming the English Arbitration Act 1996’, in J Lowry and L Mistelis, Commercial Law: Perspectives
and Practice (Lexis Nexis, 2006), 243, at 14.33; the phrase has reverberated, eg Redfern and Hunter (2015) (fn 2 above),
1.133, noting that T Landau (2007) and J Paulsson (2008) have also used this phrase.
124 AES case [2013] UKSC 35; [2013] 1 WLR 1889, at [23] to [28] (Lord Mance); Andrews, Arbitration and Contract
Law (2016) (fn 3 above), 4.17.
125 C v. D [2007] EWCA Civ 1282; [2008] 1 Lloyd's Rep 239; Andrews, Arbitration and Contract Law (2016) (fn 3
above), 4.18; on the so-called `Bermuda Form’, R Jacobs, L Masters, P Stanley, Liability Insurance in International
Arbitration: The Bermuda Form (2nd edn, Hart, Oxford, 2011).
126 The court has a power to issue a freezing injunction under s 44(3), Arbitration Act 1996 in cases of `urgency’, on
the application of a party or `proposed’ party; in the absence of `urgency’ the court can grant freezing relief only
if the parties or arbitrator requests: s 44(4), Arbitration Act 1996; court should not use the general power of the
SCA 1981 `to get round the limitations of section 44’ (Rix LJ, in the AES case [2011] EWCA Civ 647; [2012] 1 WLR
920, at [56]). But the arbitral tribunal cannot grant freezing relief (limits of s 39(1), Arbitration Act 1996 explained
in Mustill and Boyd (2001) (fn 4 above), 330 to 331; see also, ibid, at 314 to 315, also citing the DAC Report, at [201]
to [203] (`these draconian powers are best left to be applied by the Courts’) (and see Report (2006) on the
Arbitration Act 1996’, at [49] to [54] (<www.idrc.co.uk/aa96survey/Report_on_Arbitration_Act_1996.pdf>).
127 AES case [2013] UKSC 35; [2013] 1 WLR 1889.
128 Principally s 18(2) to (4), Arbitration Act 1996.
129 Dallah Real Estate & Tourism Holding Co v Pakistan [2010] UKSC 46; [2011] 1 AC 763; Jan Kleinheisterkamp,
`Lord Mustill and the courts of tennis - Dallah v. Pakistan in England, France and Utopia’ (2012) 75 MLR 639; S
Besson, in Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), 4.40 ff.
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As for (iii), procedural specification, the parties enjoy a wide freedom to shape the
arbitral process by agreement. Section 1 of the Arbitration Act 1996 states: `the parties
should be free to agree how their disputes are resolved, subject only to such safeguards as are
necessary in the public interest.’130
As for (iv), abiding by the result, the commitment to arbitrate includes the clear
implication131 that the losing party (having exhausted opportunities to bring
legitimate challenges) will comply with the award. The parties are not contemplating
an advisory opinion, but instead a mandatory vindication of the claim or a binding
rejection of it.

VIII
THE PARTIES’ RIGHT TO A CONFIDENTIAL, SPEEDY AND
EFFICIENT ARBITRATION
Section 33(1)(a) and (b) of the Arbitration Act 1996 impose various duties on arbitral
tribunals. Six elements can be identified: (i) each party should receive a reasonable
opportunity to influence the result and (ii) to respond to the opponent’s case; (iii)
procedures should adaptable and appropriate; in particular, the tribunal should aim
to reduce (iv) delay132 and (v) expense; generally, the tribunal must adopt a fair
process which culminates in (vi) the dispute being resolved. The parties enjoy
corresponding rights or procedural expectations in each respect.133
The 1996 Act is not the only source of procedural rights. English law recognises an
implied term that the arbitration proceedings will be conducted in accordance with
the common law’s recognition of arbitral confidentiality.134 That was the deliberate
legislative abstention made in England and Wales: to allow the courts to regulate

The parties’ consensual power is qualified by the `mandatory’ provisions listed in Schedule 1 to the 1996 Act.
eg, Article 26.8, LCIA (2014); Article 34.2, CIArb Rules (2015); Article 35(6), ICC Rules (2017); similarly, Article
34.2 UNCITRAL Arbitration Rules (2010); the UNCITRAL Model Law (1985, revised 2006) is silent on this
matter.
132 On `expeditiousness’, F De Ly in Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), 2.20 ff.
133 G Pendell and J Huard-Bourgois, `Rights and Duties of the Parties and Counsel’, in Lew, Bor, et al (2013) (fn 2
above), chapter 17, at section 17.02.
134 Michael Wilson & Partners Ltd v. Emmott [2008] EWCA Civ 184; [2008] 1 Lloyd’s Rep 616; Andrews, Arbitration
and Contract Law (2016) (fn 3 above), chapter 7; J Lew, `Confidentiality in Arbitrations in England’, in Lew, Bor, et
al (2013) (fn 2 above), chapter 21; K Noussia, Confidentiality in International Commercial Arbitration (Springer, 2010);
Redfern and Hunter (2015) (fn 2 above), 2.161 ff; Andrews on Civil Processes (2019) (forthcoming) (fn 3 above),
chapter 37.
130
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this issue, without statutory regulation or guidance (although the Scots have
legislation on this matter).135
But there is no implied term yet recognised concerning the conduct of the
proceedings. Questions of speed and case management are left to the tribunal’s
discretion, subject to party consent. And the Arbitration Act 1996 prescribes
directives aimed at ensuring co-operation between the parties and the tribunal in the
achievement of a just, efficient, and well-marshalled process.136 Moreover, the statute
begins with this `mission statement’ (section 1(a)): `the object of arbitration is to obtain
the fair resolution of disputes by an impartial tribunal without unnecessary delay or
expense’.
Are these empty pieties? How much weight can arbitrators throw around without
appearing ridiculous? Unlike a court, arbitrators owe their appointment to the
parties’ agreement. Furthermore, the parties jointly control refinements to the
process.137
A complication is that some arbitrators come with baggage from their former lives:
they are former judges; they are adjudicative re-treads. When they sat as judges, they
expected parties to comply strictly with procedural obligations and directions, on
pain of dismissal of the defaulting party’s case. English lawyers are familiar with the
modern rise of judicial management, including costs budgeting, and use of
automatic sanctions, in respect of which the parties seek relief under CPR 3.9, guided
by the Court of Appeal’s revision in the Denton case (2014)138 of the Mitchell case
(2013).139
Emeritus judges, even if they quickly morph to become eminent arbitrators,
appreciate that they have entered a new environment. No longer can they Lord it
over the parties. No longer can they be bossy and fussy in the name of `The
Overriding Objective’. Arbitral disciplinary deficit is a crucial problem.140 Arbitration

Rule 25, Arbitration (Scotland) Act 2010; as noted in Andrews, Arbitration and Contract Law (2016) (fn 3 above),
7.20; for background, Hew R Dundas, `Arbitration in Scotland’, in Lew, Bor, et al (2013) (fn 2 above), 27-60 to 2765.
136 ss 33 (1), 40(1), Arbitration Act 1996.
137 s 1(b), Arbitration Act 1996: `the parties should be free to agree how their disputes are resolved, subject only to such
safeguards as are necessary in the public interest’.
138 Denton v TH White Ltd [2014] EWCA Civ 906; [2014] 1 WLR 3926 (noted A Higgins (2014) CJQ 379; JR Williams
(2014) CJQ 394). On post-Denton case law, R Nayer (2016) 35 CJQ 97 to 112; and see Thevarajah v Riordan [2015]
UKSC 78; [2016] 1 WLR 76, at [21] to [23] (Lord Neuberger) (noted J Carroll (2016) 35 CJQ 113 to 120).
139 Mitchell v News Group Newspapers [2013] EWCA Civ 1537; [2014] 1 WLR 795 (noted S Sime (2014) CJQ 133).
140 M Hwang and J Hon, `A New Approach to Regulating Counsel Conduct in International Arbitration’, in
Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), chapter 22.
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presupposes that both parties will play ball in a positive spirit. That is impliedly
what the parties agreed to do and it is how their lawyers should approach the game.
Arbitral tribunals cannot be expected to operate as lone disciplinarians. 141 A culture
of co-operative procedural compliance is needed. But this is a challenge. Parties to
arbitration come from different legal cultures. Their lawyers might never again
appear before that set of tribunal members. The traditional restraints of the English
advocacy system might be diluted within the arbitration room.
It might be that the arbitral tribunal’s hand can be strengthened by institutional rules
intended to ensure that matters do not drift and that a grip is taken to prevent overcomplication of the case by the parties and their lawyers. Section 33(1)(b) of the
Arbitration Act 1996, although directed at tribunals, arguably provides the
framework for this: `The tribunal shall…(b) adopt procedures suitable to the circumstances
of the particular case, avoiding unnecessary delay or expense, so as to provide a fair means for
the resolution of the matters falling to be determined.’

IX
RIGHTS WITH RESPECT TO AWARDS
It is helpful to consider the award142 from the perspective of the parties’ rights. There
are four rights in play.
A Decision Must be Made. First, there is a right to an award, that is, one which is dated
and in writing. The tribunal cannot refuse to make one.
Even if it decides that it cannot make a substantive award, it must at least make a
determination regarding the absence of jurisdiction. That itself counts as an award.143
If a majority award can be made, that award must be given. No tribunal member can
veto the giving of an award. At best he or she can dissent. 144

On the tribunal’s capacity to make a peremptory order, s 41(5) and (7), Arbitration Act 1996; the tribunal’s
ultimate power to respond to continued default is restricted to adverse inferences, precluding further material,
and adverse costs decisions (s 41(7)(a) to (d), 1996 Act); for `back up’ from the court, s 42, 1996 Act; an award by
default is not possible, DAC Report of February 1996, at [211].
142 General remarks, Bernardo M Cremades, `The Arbitral Award’, in Newman and Hill (eds) (2014) (fn 5 above),
chapter 33.
143 A partial award on jurisdiction establishes issue estoppel: same matter cannot be reopened during challenge of
the final award under s 67, Arbitration Act 1996: Emirates Trading Agency LLC v Sociedade de Fomento Industrial
Private Ltd [2015] EWHC 1452 (Comm); [2016] 1 All ER (Comm) 517 (Popplewell J).
144 The benefits and demerits of dissents are considered by Cremades (fn 142 above), at 820, 821.
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The Tribunal has Jurisdiction. Secondly, the award must be consistent with the
tribunal’s jurisdiction. 145
The Award is Not Delayed Unduly. Thirdly, the award must be given without undue
delay. Much can be done to promote this need for reasonable expedition. The ICC
Rules prescribe a six month period between closure of the Terms of Reference and
the giving of an award, but the period can be extended. 146
Clear and Adequately Reasoned Award. Fourthly, the award must provide a clear and
reasoned answer to the relevant dispute. 147
The need for reasons is made express in the LCIA Rules (2014),148 the ICC Rules
(2017),149 the CIArb Rules (2015).150 The Arbitration Act 1996 adopts this as the
presumptive approach. 151 This is also the approach within both the UNCITRAL
Model Law (1985, revised 2006)152 and the UNCITRAL Arbitration Rules (2013).153
The need for reasons means that arguments must be addressed within the award.
Similar issues can arise when seeking to defend an award for the purpose of
enforcement under the NYC (1958). But reasoning should not become a sacred artform. The quest for perfection in award-writing would be intolerable: most awards
would be imperfect; award debtors would triple their efforts to pick over the award
in a captious and pedantic manner in order to postpone the evil hour of compliance;
it would be time-consuming and costly to try to satisfy this standard; and expensive
and time-consuming to deal with challenges; even excellent arbitrators might decline
to take appointments.
What should be the level or intensity of reasons in this context? What is the essential
core of an adequately reasoned award?
The reasonable expectation should be that the award must answer the issue
(specifying the relief granted, including matters of quantum, interest, and costs, as
s 67, Arbitration Act 1996 provides scope for a challenge; generally, Andrews on Civil Processes vol II (2013) (fn 3
above), 18.14 ff; S Jarvin and A Leventhal, `Objections to Jurisdiction’, in Newman and Hill (eds) (2014) (fn 5
above), chapter 22; for an overview, AES case [2011] EWCA Civ 647; [2012] 1 WLR 920, at [82] (Rix LJ).
146 Article 31, ICC Arbitration Rules (2017).
147 s 68(2)(f), Arbitration Act 1996, a `serious irregularity’ might arise if there is `uncertainty or ambiguity as to the
effect of the award’, provided this produces `substantial injustice’.
148 Article 26.2, LCIA Rules (2014).
149 Article 32.2, ICC Rules (2017 revision).
150 Article 34(3), CIArb Rules (2015).
151 s 52(4), Arbitration Act 1996.
152 Article 31(2), UNCITRAL Model Law (1985, revised 2006).
153 UNCITRAL Rules (2013), Article 34.3; Thomas H Webster, Handbook of UNCITRAL Arbitration (2nd edn, Sweet
and Maxwell, London, 2015), 34-01 ff.
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well as dates for implementation or payment) and adequately explain how this
conclusion was reached. The award should summarise the tribunal’s response to the
evidence and submissions. As for the legal basis, it should be enough if the
applicable rule is accurately found, stated and applied.
Elaborate demonstration of the thought-process should not be insisted upon. The
award is not to be posted in a law journal. It is not the first draft of a Ph.D.
dissertation. Thus Redfern and Hunter (2015) suggest that `what is needed is an
intelligible decision, rather than a legal dissertation’; adding, `the parties want to read the
essential reasoning underlying the decision, not a lesson in the law’.154
If the parties have not agreed to exclude an appeal under section 69 of the
Arbitration Act 1996 (on which see the last paragraph of Section V) it is implicit that
the award should descend to legal detail to the extent that it becomes possible to
review the accuracy of the tribunal’s selection and application of the relevant legal
rules, doctrine, and principles.
Questions of balance and pragmatic common-sense underpin the English case law
which has considered these matters. Those decisions155 can be summarised as
follows.
1. A Complete Decision is Needed
A tribunal cannot leave undecided a pleaded issue, notably a specific claim 156 (unless
of course, the claim has been later abandoned by the claimant). Similarly, where the
claim is successful, each pleaded defence should be the subject of decision (again,
unless the defence has been withdrawn).
2. The Decision Must be Within the Scope of the Reference
An award cannot give effect to a matter (whether by way of a claim or defence) if
that matter has not been pleaded and so lies outside the tribunal’s jurisdiction. 157
3. Assessing the Adequacy of Reasoning
It is enough that the award adequately conveys the tribunal’s decision on central
issues as well as the basis for that decision. 158 The standard of reasoning is whether

Redfern and Hunter (2015) (fn 2 above), 9.161.
P Hodges and J Greenaway, `Duties of Arbitrators’, in Lew, Bor, et al (2013) (fn 2 above), 15-11 to 15-14.
156 Ronly Holdings Ltd v. JSC Zestafoni G Nikoladze Ferroalloy Plant [2004] EWHC 1354 (Comm); [2004] 1 CLC 1168,
at [23] (Gross J).
157 Ronly case [2004] EWHC 1354 (Comm); [2004] 1 CLC 1168 (Gross J) (set-off point requiring reference to a
different transaction) (s 68(2)(b) refers to the `tribunal exceeding its powers’).
154
155
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the award adequately demonstrates that the tribunal has addressed the relevant
issue159 and supplied a decision on the relevant point or issue, as well as a
comprehensible reason for reaching that conclusion, 160 making due allowance for the
fact that an award has been written by `commercial men and women’ rather than
trained lawyers.161
The tribunal need not explain `each step’ in its evaluation of evidence, nor need it
explain how or why the chosen degree of weight has been attached to a particular
item of evidence. 162
An arbitrator can draw inferences from primary facts in reaching a factual
determination, and it is enough that the arbitrator has focused on the central point
and applied his or her mind to that issue when reaching a conclusion.163
The courts lean in favour of upholding awards rather than upsetting them.164 They
will not be drawn into a nit-picking search for ambiguous expression (instead the
award should be read `in a fair and reasonable way without minute textual analysis or a
meticulous legal eye endeavouring to pick holes, inconsistencies and faults’).165
The tribunal must address an essential issue in the award, so that the parties are not
left to infer that a submission on that point could simply be ignored as hopeless. 166

Ispat Industries Ltd v. Western Bulk Pte Ltd [2011] EWHC 93 (Comm), at [14] citing Fidelity Management SA v.
Myriad International Holdings BV [2005] EWHC 1193 (Comm); [2005] 2 Lloyd's Rep 508 (Morison J), noting
Colman J in World Trade Corp v. Czarnikow Sugar [2004] EWHC 2332 (Comm); [2004] 2 All ER (Comm) 813; Van der
Giessen-de-Noord v. Imtech Marine [2008] EWHC 2904 (Comm); [2009] 1 Lloyd's Reports 273; s 70(4) permits the
court to order a tribunal to state its reasons in `sufficient detail’ in respect of an application or appeal under ss 67
to 69.
159 Fidelity Management SA v Myriad International Holdings BV [2005] EWHC 1193 (Comm); [2005] 2 All ER (Comm)
312, at [10] and [18] (Morison J).
160 Pace Shipping Co Ltd v. Churchgate Nigeria (`The Pace’) [2009] EWHC 1975 (Comm); [2009] 2 CLC 446, 454;
approved Louis Dreyfus Commodities Suisse SA v. MT Maritime Management BV (`the MTM Hong Kong’ [2015]
EWHC 2505 (Comm); [2016] 1 Lloyd’s Rep 197, at [16], per Males J (noted Y Goh and M Yip [2016] LMCLQ 34 to
41).
161 AK Kablo Imalat San Ve Tic AS v. Intame [2011] EWHC 2970 (Comm), at [25] (Teare J).
162 World Trade Corporation Ltd v. C Czarnikow Sugar Ltd [2004] EWHC 2332 (Comm); [2004] 2 All ER (Comm) 813,
at [9] (Colman J).
163 London Underground Ltd v. Citylink Telecommunications Ltd [2007] EWHC 1749 (TCC); [2007] 2 All ER (Comm)
694, at [37] and [42] (Ramsey J).
164 A K Kablo Imalat San Ve Tic AS v. Intame [2011] EWHC 2970 (Comm), at [25] (Teare J).
165 Pace Shipping Co Ltd v. Churchgate Nigeria (`The Pace’) [2009] EWHC 1975 (Comm); [2009] 2 CLC 446, 454 to 455
(Teare J).
166 Buyuk Camlica Shipping Trading and Industry Co Inc v. Progress Bulk Carriers Ltd [2010] EHWC 442 (Comm);
[2011] Bus LR D 99, at [38] (Gavin Kealey QC, sitting as a Deputy High Court judge); similarly, Ascot Commodities
NV v. Olam International Ltd 8 November 2001; [2002] CLC 277, 284 to 286 Toulson J (Commercial Court) (central
point missed; award set aside; fresh start required).
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If one member of the tribunal dissents, the majority need not address the
dissentient’s evidential concerns. It is enough that they dealt with the relevant point
and their reasoning for adopting their own position is clear. 167
There is no need for the tribunal to supplement the analysis presented by a party, by
raising a point not made by that party. 168
4. Avoiding Surprise
Independent evidence gathering by the tribunal without proper reference to the
parties will not be tolerated.169 But a tribunal is allowed to rely on its own expertise
when assessing a clearly identified issue. 170
The parties must not be wrong-footed and taken by surprise because the tribunal has
taken a new point or given the kiss of life171 to a point which was considered to be
dead172 (this danger is greater when arbitration is conducted on documents alone).
`Surprise’ here means either that the tribunal has reached a decision on a point
without any warning to the parties or at least without the point being sufficiently
`flagged’.173
5. The Finality Principle Must be Respected
Section 68 of the Arbitration Act 1996 (`serious irregularity’) cannot be used to
conduct a judicial reconsideration of findings of fact or law. 174

X
CONCLUDING REMARKS

Ispat Industries Ltd v. Western Bulk Pte Ltd [2011] EWHC 93 (Comm), at [15] to [17].
ED & F Man Sugar Ltd v Belmont Shipping Ltd [2011] EWHC 2992 (Comm); [2012] 1 All ER (Comm) 962, at [14],
[15], [21] (Teare J).
169 Norbrook Laboratories v. Tank [2006] EWHC 1055 (Comm); [2006] 2 Lloyd's Rep 485, at [139], [142], and [154] to
[156] (Colman J).
170 JD Weatherspoon plc v Jay Mar Estates [2007] EWHC 856 (TCC); [2007] BLR 285, at [18], [25], [26] (Judge Peter
Coulson QC); see also Thomas Borthwick (Glasgow) Ltd v Faure Fairclough Ltd [1968] 1 Lloyd’s Rep 16 (Donaldson J)
(which ante-dates s 68 of the 1996 Act).
171 Omnibridge Consulting Ltd v. Clearsprings (Management) Ltd [2004] EWHC 2276 (Comm), at [58] (Siberry QC,
deputy High Court judge); similarly, OAO Northern Shipping v Remolcadores De Marin SL (`The Remmar’) [2007]
EWHC 1821 (Comm); [2007] 2 Lloyd's Rep 302, at [7] and [28] ff (Gloster J).
172 Pacol Ltd v. Joint Stock Co Rossakhar [2000] CLC 315, 322 to 323 (Colman J).
173 Brockton Capital LLP v Atlantic-Pacific Capital [2014] EWHC 1459 (Comm) (Field J) at [22], [30] and [31].
174 Lesotho case [2005] UKHK 43; [2006] 1 AC 221; Bandwith Shipping Corporation v. Intaari [2006] EWHC 3155, at
[45]; Arduina Holdings BV v. Celtic Resources plc [2006] EWHC 2532, at [77]; Brockton Capital LLP v Atlantic-Pacific
Capital [2014] EWHC 1459 (Comm), at [33] (Field J), citing Sonatrach v Statoil [2014] EWHC 875 (Comm) at [14],
[17] and [18] (Flaux J); Omnibridge Consulting Ltd v. Clearsprings (Management) Ltd [2004] EWHC 2276 (Comm), at
[58] (Siberry QC, deputy High Court judge).
167
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I will end by noting that two themes have emerged.
The Rise of Procedural Technicality. The modern tendency is for arbitration to become
enmeshed in increasingly complex rules. But the tendency must be resisted.
As the size of the English White Book175 makes clear (the largest commentary on the
English civil procedural code), there is no limit to the capacity of intelligent and
well-meaning lawyers to render a procedural subject ever more difficult and
detailed.
Lord Saville (2016), one of the architects of the 1996 Act, has commented: 176 `The
arbitral process has become increasingly expensive, notwithstanding substantial
efforts by arbitral institutions and others to limit costs.’ He adds that the days are
`long gone’177 when charterparty disputes were resolved by two arbitrators, each
being a party-appointee, without legal advocacy, an umpire 178 being used if they
could not agree, in a `simple, quick, and inexpensive manner’. 179 In short, he notes
that the current arbitral procedure in commercial matters `has become much more
like that of the London Commercial Court.’180
In modern commercial matters, arbitrators are not local people enjoying high social
esteem or familiarity with village or regional custom and practice. Compare Rene
David’s wistful evocation of the amateur arbitrator: `The arbitrator was [once upon a
time] chosen “intuitu personae”, because the parties trusted him [or her] or were prepared to
submit to his authority; he was a squire, a relative, a mutual friend or a man of wisdom, of
whom it was expected that he would be able to devise a satisfactory solution for a dispute.’181
Modern tribunal members are subject-experts or lawyers. Institutional or ad hoc
arbitration proceedings over which they preside often involve complex factual and
technical matters. The procedural system within which such disputes are heard has

Civil Procedure (Sweet and Maxwell, London, annual editions); not the only commentary on the CPR (1998),
but the most detailed; the rules themselves have become very bulky.
176 Lord Saville, `Some Reflections on the Making of International Arbitration Agreements for the Resolution of
Commercial Disputes’, in JC Betancourt (ed) (2016) (fn 5 above), 6.25.
177 ibid, 6.25.
178 An umpire is a person whose task is the cut the Gordian knot if a tribunal of an even number is divided and,
where the number is four or more, no majority emerges s 21, Arbitration Act 1996; Mustill and Boyd (2001) (fn 4
above), 286.
179 Lord Saville, in Betancourt (2016) (fn 5 above), 6.24.
180 ibid, 6.25; similarly, Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), 1.18 (also referring to other chapters in
that work).
181 R David, Arbitration in International Trade (Economica, 1985), 29; cited in Redfern and Hunter (2015) (fn 2 above),
1.121 n 121.
175

31

become highly legalistic.182 Arbitral practice is examined in large treatises183 in which
the reader can roam over a vast range of statutory and case law material,
international conventions, soft law declarations of best practice, shifting and
competing juristic opinion. Spice is added by competition between legal systems and
national centres. For lawyers, this technicality and change are fascinating and
lucrative, but also bewildering and very tiring.
Procedural convergence of commercial arbitration and top-end court litigation is
ominous but not irreversible. It is ominous because of the modern tendency for rules
to proliferate and to cross-pollinate. However, despair is premature. One can
contrast with the mighty White Book the slim booklets of the LCIA (2014) or CIArb
(2015) or ICC (2017) rules, supplemented with the relatively short Arbitration Act
1996.
Responsibilities to Support the System of Arbitration. This is the second theme. Without
decent judges, expensive court rooms and state-of-the-art procedural codes are
worthless. Similarly, the great stack of modern arbitration law is nothing more than
procedural machinery, with an elegant underpinning of juristic values and
procedural aspiration. 184 It is the people, the hands, operating this machinery who
count. Skilfully used, in the right hands, the machinery can yield accurate and just
outcomes. Responsibilities, properly identified, consistently discharged, will
vindicate rights.
The focus should be upon the central responsibilities of the parties, arbitrators,
institutions, and the wider system. This is a collective endeavour. Each arbitration is
a joint venture which should be approached co-operatively, even if matters quickly
become fractious. Maintaining the flow of arbitration and invigorating that system
are matters which involve all regular participants.
Arbitration is the practice of an exacting discipline by a community of procedural
experts. It is entirely dependent on human goodwill and co-operation. That must be
founded on a proper appreciation of the responsibilities borne by those involved or
interested in arbitration.

Redfern and Hunter (2015) (fn 2 above), on the tendency for arbitration to resemble court litigation
(`judicialisation’); see also Lillich and Brower (eds), International Arbitration in the 21st Century: Towards
Judicialisation and Conformity (Brill Publishing, Leiden and Boston, 1994).
183 For example, the three-volume encyclopaedia, G Born, International Commercial Arbitration (2nd edn, Kluwer,
2014)
184 Brekoulakis, Lew, Mistelis (eds) (2016) (fn 2 above), 1.26: `international arbitration is more than a body of black
letter rules’.
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Arbitration’s rule book should not become an ever-expanding spider’s web in which
the parties are eventually eaten alive in a leisurely arachno-fest.
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