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Introduction

[1]
This lawsuit was like a Jenga® tower: it started with the sale of not less than 55 acres of
land with a transfer back of 14 acres to the Defendant. But after determining that there was a
shortfall in the acres sold and then a further expropriation of another portion of the lands, the
entire deal collapsed because the parties could not determine who should take less.
Unfortunately, they had no prescribed means of resolving their dispute prior to closing.
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Position of the parties.............................................................................................................. 3
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[3]
Prior to the closing date, West Jasper assigned the Land Agreement to the Plaintiff, North
Pacific Properties Ltd. (“North Pacific”). North Pacific intended to develop the lands into a
residential neighbourhood in west Edmonton.
[4]
After the assignment, North Pacific discovered that the surface area of lands was
incorrectly defined in the Land Agreement (“not less than 55 acres”), as only 52.65 acres were
available. Further compounding the problem was the fact that Alberta Infrastructure expropriated
2.86 acres (“Expropriation”). If the 14 acres to be transferred back to Bethel (“Bethel Retention”)
remained the same size, North Pacific would only receive a net total of 35.79 acres compared to
its expected 41 acres. In order to solve the problem, it asked Bethel reduce the size of the Bethel
Retention, reduce the purchase price, or a combination of the two.
[5]
Before North Pacific could close on the transaction, it had to satisfy a condition precedent
and obtain municipal subdivision approval that defined the Bethel Retention. These issues led
to various contractual disputes.
[6]
The crux of the contractual interpretation comes down to whether 7 words included in the
definition of property sold are a fundamental term of the contract: “…which contains not less
than 55 acres.”
[7]
A number of steps were taken along the way to attempt to rectify and fulfill the
contractual terms. The parties, through counsel and directly, negotiated a possible extension of
the condition period and closing date (“Extension Agreement”), but ultimately, Bethel took the
position that the specific extension terms were never agreed to.
[8]
In the end, Bethel declared the Land Agreement to be null and void since North Pacific
did not obtain subdivision approval prior to the closing date.
Position of the parties
[9]
North Pacific submits that the Extension Agreement is valid and enforceable, and that
Bethel repudiated the Extension Agreement and the Land Agreement on September 1, 2011,
when it advised North Pacific that the Land Agreement was null and void.
[10] North Pacific further submits that regardless of the validity of the Extension Agreement,
Bethel breached the Land Agreement before August 1, 2011, and North Pacific is entitled to
damages for the breach.
[11] Bethel’s position is that the parties were not ad idem with respect to the terms of the
Extension Agreement. It further states that it did not breach the Land Agreement since the words
“not less than 55 acres” was not labeled a contractual guarantee, representation or warranty, and
must nevertheless be read in conjunction with the attached schedules (including diagrams and the
land titles).

1

West Jasper extended an Offer to Purchase the Lands, which, upon acceptance formed the terms of the Land
Agreement.
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[2]
This Court must interpret the terms of a contract for the sale of land (“Land Agreement”)1
between the Defendant, Bethel United Church of Jesus Christ Apostolic of Edmonton (“Bethel”
or the “Church”) and West Jasper Properties Inc. (“West Jasper”) (not a party to this action) and
the rights arising from an assignment of the Land Agreement.
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[13] Bethel further argues that North Pacific breached the Land Agreement by failing to pay
property taxes, purporting to reduce the size of the Bethel Retention, failing to obtain subdivision
approval, and failing to remove conditions pursuant to the Land Agreement. It submits in the
alternative that the Land Agreement was void for lack of certainty, void ab initio as the parties
were not ad idem on the essential terms, or that the Land Agreement was frustrated by North
Pacific’s inability to secure subdivision.
[14] In its Counter-claim, Bethel claims that North Pacific caused stockpiles of clay to be
deposited on the Lands, resulting in trespass, nuisance, and/or waste. It also seeks repayment of
the municipal property taxes during the term of the Land Agreement and damages for slander of
title resulting from a caveat North Pacific registered on its lands.
Issues and Brief Conclusion
a. Was there a valid Extension Agreement pursuant to which the parties
agreed to extend the Condition Period and the Closing date in the
Land Agreement?
No. The parties were not ad idem on the essential terms of the
Extension Agreement, which required specific deadlines for the
Condition Period and the Closing Date.
b. If the Extension Agreement is not valid, did Bethel breach the Land
Agreement on or before August 1, 2011?
Yes. Bethel breached its contractual obligations since the term to
provide “not less than 55 acres” was fundamental to the Land
Agreement.
c. What is the quantum of damages, if any, to be awarded to North
Pacific?
North Pacific is entitled to $5,770,000 plus interest and costs for
the damages arising from the breach of the Land Agreement.
d. Does Bethel have any counterclaims for damage to the Lands, slander
of title or municipal property taxes?
All counterclaims are dismissed.
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[12] With respect to the Expropriation, it submits that North Pacific is responsible for the loss
since it agreed to take over the negotiations with Alberta Infrastructure and absorb any
consequence; failing that, its only remedy was to terminate the Land Agreement and claim
nominal expenses. Bethel states it was under no obligation to renegotiate the terms of the Land
Agreement.
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[15] A number of individuals testified at trial. In a case of this nature, where most of the
relevant facts are introduced by documentary evidence and the issues to be resolved relate to the
legal interpretation of a contract for the sale of land, very little turns on credibility findings. I will
deal with any discrepancies or concerns in relation to the parties’ interpretation of the documents
or the facts as required in the chronology of events and my analysis of the legal questions.
[16]

The following individuals testified:
o Ron Burek testified on behalf of North Pacific. Mr. Burek, an experienced
contractor and developer, is the founder and current owner of the shares of
North Pacific. He was involved in the dealings with Bethel throughout.
o Len Taschuk formerly owned shares in North Pacific before selling them
back to Mr. Burek. Since 2011, he was no longer employed with the
company. Mr. Taschuk was in charge of dealing with Bethel at the
material times but had little independent memory of the events.
o Michael Grange testified on behalf of Bethel. Mr. Grange is a chartered
accountant who acted on behalf of Bethel in all of its dealings with North
Pacific. He was also involved in the initial acquisition of the Bethel
Lands. He was an advisor to the church on business issues.
o Renee Merrifield was called by Bethel to testify about her knowledge of
work on the Bethel Lands. She is the CEO of Troika, a company in the
land development business that worked with North Pacific on the adjacent
Prodor Lands.
o North Pacific called Ed Jackson, who was qualified as an expert witness in
the area of land appraisals and acquisitions and development, including an
analysis of the expected range of profits in the industry for residential
development projects in Alberta.
o Bethel called Brian Gettel, who was also qualified as an expert witness in
the area of land appraisals.

[17] Mr. Parker, who was Bethel’s lawyer until September 2011, drafted the terms of the Land
Agreement, and represented Bethel throughout most of the legal matters involving North Pacific.
He did not testify.
[18] North Pacific had several lawyers representing it throughout, including, Mr. Yurkovich,
and Mr. James-Scott Lee. Neither of them testified.
Background and chronology of events
a. The Land Agreement
[19] The chronology of events is lengthy, but I find it necessary to explain certain details of
the transaction in the order in which they occurred. This way, the reader can appreciate the
complexity of this litigation and relate the facts to the many legal issues raised.
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Evidence at Trial

[20] Bethel purchased a large parcel of land, located at 199 street and 98th Avenue in
Edmonton, in 2003 and 2004 for $1.3M. Mr. Grange testified that there was a sign off Highway
16A advertising the sale of approximately 55 acres. He testified that Pastor Orrain Simpson
envisioned the Church growing into a larger space. Bethel therefore anticipated keeping a
portion of the lands for its own growing congregation – to develop services and facilities
adjacent to the Church such as a community centre, a gym, and a seniors’ home - and then sell
any surplus acreage to help finance its projects. It had no specific plan or time constraints.
[21] On September 1, 2006, Bethel and West Jasper entered into the Land Agreement for the
purpose of selling a portion of its lands (“Bethel Lands” or “Lands”). The Land Agreement was
amended by a first amending agreement dated April 6, 2007, and a second amending agreement
dated November 6, 2007. The deadline to satisfy the Mutual Covenant and close the transaction
was extended to August 1, 2011 (“Closing Date”).
[22] The Land Agreement stated that the Bethel Lands contain “not less than 55 acres.”
Pursuant to the Land Agreement, Bethel was to retain 14 acres (the “Bethel Retention”) for the
development of buildings associated with the Church. West Jasper agreed to pay $3.5M for the
transfer of Lands, while Bethel agreed to buy back the 14-acre Bethel Retention for $1. In
essence, given the transfer back for consideration, the parties are each both vendor and purchaser
in this Land Agreement, although Bethel is defined as the “Vendor” and West Jasper as the
“Purchaser.”2
[23] An individual by the name of David Gibson was initially involved on behalf of West
Jasper in negotiating the Land Agreement with Bethel3. In conjunction with extending the Offer
to Purchase, Mr. Gibson obtained an appraisal prepared by Holland Appraisal (“Holland
Appraisal”). He reviewed the appraisal and shared it with Bethel. The appraisal stated that the
Bethel Lands were 55 acres, more or less, and estimated the market value based on that number
of acres.
[24] Before accepting the Offer to Purchase, Bethel retained its own appraiser, James Wall
(“Wall Appraisal”). Mr. Grange reviewed the Wall Appraisal, which identified that Bethel
Lands were 52.67 acres,4 more or less, and estimated the market value based on that number of
acres. Mr. Grange shared the appraisal with Bethel’s Board but was not certain he provided it to
Mr. Gibson.
[25] During his testimony at trial, Mr. Grange acknowledged that he did not raise the fact that
the Lands were less than 55 acres with West Jasper prior to accepting the Offer to Purchase
(“Acreage Shortfall”), which provisions formed the terms of the Land Agreement.
[26] While acknowledging in retrospect that the description of the “Property” in the Land
Agreement was an error, Mr. Grange testified that it was merely an “oversight” and not intended
to be a fundamental term or guarantee of the Land Agreement.
[27]
2

The pertinent terms of the Land Agreement are summarized as follows:

This dual role becomes relevant later when determining what terms of the Land Agreement are fundamental.
Mr. Gibson corresponded through a company by the name of Baywest, which was not a party to the Land
Agreement.
4
There is a minor discrepancy in the various appraisals obtained subsequently, which is the result of rounding. A
Survey conducted in 2011 concluded the total acreage was 52.65 before expropriation, which is the figure used in
this decision to determine the Acreage Shortfall.
3
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Property is defined as: “...collectively, those lands outlined in black in
Schedule “A” and which are legally described as set out in Schedule “B”
attached to this Offer, which contains not less than 55 acres, located within
the City of Edmonton…” (s. 1.1 (g));
o Schedule “B” Legal Description of Land;
o Schedule “C” Permitted Encumbrances;
o Schedule “D” Bethel Church Lands;
o The Schedules were attached to and incorporated in the
Land Agreement but had the notation “preliminary subject
to change”;



Entire Agreement: This Offer, upon acceptance by the Vendor,
constitutes the entire agreement between the parties pertaining to the
subject matter hereof and supersedes all prior agreements, understandings,
negotiations and discussions, whether oral or written, of the parties. There
are no representations, warranties, conditions or other agreements, express
or implied, statutory or otherwise, between the parties in connection with
the subject matter of this Offer, except as specifically set forth herein and
therein;



Amendments: This Offer may only be amended, modified or
supplemented by a written agreement signed by the Vendor and Purchaser;



Waiver: No waiver of any provisions of this Offer shall be deemed to
constitute a waiver of any other provision (whether or not similar) unless
otherwise expressly provided, nor shall any such waiver be effective
unless in writing duly executed by the party to be bound thereby;



Purchase: Subject to the terms and conditions herein contained, upon
acceptance of this Offer by the Vendor, the Vendor agrees to sell, assign
and transfer all rights, title and interest in the Property free and clear to the
Purchaser and the Purchaser agrees to purchase the Property from the
Vendor, as, at and from the time of Closing;



Purchase Price: $3,500,000 plus applicable taxes and interest as may be
payable under the terms of the Land Agreement (s. 2.2);
o the Purchase Price was payable to Bethel as follows: 1)
$50,000 deposited in an interest-bearing trust account at the
time of execution of the Final Agreement (s. 2.3(a)); 2)
$200,000 deposited in an interest-bearing trust account on
or before May 30, 2007 (s. 2.3(b) as amended); 3)
$3,250,000, plus interest at a rate of 6% per annum on
unpaid amounts to be paid on or before August 1, 2011 (s.
2.3(c));
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o Schedule “A” Black Outlined Schematic of Property;



Bethel Property Retention Entitlement: The Purchaser would provide
Bethel with a net fourteen (14) acre parcel of land in the location attached
the Land Agreement as Schedule “D” (the “Bethel Retention”) for the
sum of $1.00+GST. Bethel agreed that the location of the Bethel Retention
could be changed if required by drainage or the City of Edmonton
Planning Department requirements and such changes would be
acknowledged and agreed upon by both parties acting reasonably (s. 9.1
and Schedule “D”);



Representations and Warranties: Bethel represented and warranted that
it was the sole legal owner of the Property and that there would be no
expropriation of any part of the Property (s. 3.1(a) & (k));
o Bethel’s representations and warranties would be true and
correct in every material respect at the time of closing (s.
8.2(a));
o If the representations and warranties were not satisfied on
closing, the purchaser was entitled pursuant to article 8.3,
without prejudice to the exercise of any other right or
remedy under the Land Agreement, at law or in equity, to
terminate the Land Agreement by notice in writing to
Bethel. At that point, the purchaser would be entitled to the
return of its deposits. The purchaser was also entitled to
waive any non-compliance with the representations and
warranties (s 8.3);



Title and Inspection of Documents: Bethel agreed to, within five (5)
days following the acceptance of the Offer, make available to the
Purchaser “all title documents, real property reports, copies of
encumbrances, environmental reports, leases, plans and reports and other
documents in its possession or under its control related to the Property...”
(s 4.1);



After September 1, 2006, Bethel must not do anything to encumber the
Bethel Lands and in particular, must not sell or agree to sell any part of the
Bethel Lands (s 5.1(a) & (b));



Mutual Covenant: Bethel and the purchaser mutually covenanted that the
purchaser would “make application to and have the City of Edmonton
approve the subdivision of the Property out of the Property” and the
purchaser having satisfied any conditions of subdivision imposed by the
City including the requirement that a new Plan of Subdivision be
registered... (s. 7.1(a), as amended) (“Mutual Covenant”);
o the Mutual Covenant could not be unilaterally waived by
either party and the Land Agreement would be null and
void if the Mutual Covenant was not satisfied by August 1,
2011 (the “Condition Period”) (s. 7.1);
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Conditions Precedent, which had to be fulfilled by the Purchaser prior to
the expiration of the Condition Period, included:
o to apply for and obtain rezoning of the Bethel Lands from
the City of Edmonton (“City”)(“Rezoning Condition
Precedent “) (which was to the sole benefit of the
Purchaser and could be waived by the Purchaser or it could
provide notice of satisfaction to the Vendor) (s. 6.1(a));
o satisfaction of the Mutual Covenant;
o Purchaser financing;
o Purchaser having obtained zoning satisfactory to its
requirements;


Vendor Covenants: Bethel would lend reasonable assistance to West
Jasper in fulfilling all of the Conditions Precedent, including executing
such documents, disclosing such information concerning the Lands and
providing access to the property as necessary (s. 5.1 (c));



Both parties would proceed diligently and in good faith in making any
inquiries, holding any discussions, seeking any approval or taking any
action in pursuance of the satisfaction of the conditions precedent,
including the Mutual Covenant (s. 8.1 & 8.4);



the rights and obligations of West Jasper under the Final Agreement could
be assigned by West Jasper to North Pacific at West Jasper’s sole
discretion (Second Amending Agreement); and,



Time of Essence: Time shall be of the essence of this Offer in all respects
and any waiver of any time provision shall not be effective unless in
writing and signed.
o West Jasper paid the two deposits required by the Land
Agreement, which Bethel continues to hold.

b. The Prodor Lands
[28] Immediately adjacent to the Bethel Lands is another even larger tract of land, 91.75 acres,
which the parties have called the “Prodor Lands”, named after the previous owner. They were
owned by West Jasper.
[29] West Jasper and then later, North Pacific’s intention (as the assignee of the Land
Agreement and purchaser of the Prodor Lands, discussed below), was to develop the Bethel and
Prodor Lands collectively as a single project, which would be rezoned, subdivided, and
improved, so that serviced residential lots could be sold to residential housebuilders as part of a
residential development called Stewart Greens (“Stewart Greens”).
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[31] While the Bethel Lands remain undeveloped, the Prodor Lands have been developed with
a mix of residential housing.
c. Sale of the Prodor Lands and Assignment of the Bethel Lands
[32] In 2007, Arnie Gable, on behalf of West Jasper, approached Ron Burek, who controlled
North Pacific, about buying the Prodor Lands and taking an assignment of the Land Agreement
for the Bethel Lands. Mr. Gable advised that the two parcels together were comprised of at least
150 acres, which North Pacific initially agreed to purchase for $20M.
[33] Mr. Burek began to study the drawings and suspected that Mr. Gable included property
owned by the City in his calculation of the total acreage.
[34] West Jasper unilaterally amended the legal description of the Stewart Green lands to be
described as 150 acres ‘more or less’. Mr. Taschuk agreed to the amendment on behalf of North
Pacific.5
[35] Mr. Burek deposed that this amendment, in addition to Mr. Gable’s apparent desperation
to sell the lands, caused him to be suspicious. He calculated a rough measurement of the property
off a map with the assistance of the software program AUTOCAD. He determined the area of
private land and the City-owned land and determined that 6 acres belonged to City and not West
Jasper.
[36]
He then asked Mr. Taschuk to retain Brian Gettel to provide a short narrative valuation,
which is dated November 21, 2007 (“Short Narrative”). The Short Narrative provided some
key findings as of that date:

5



the total area of the Stewart Green subdivision was 144.41 acres (as
opposed to the 150 acres represented by Mr. Gable). Attached to the Short
Narrative were the 6 legal titles, including 4 relating to the Bethel Lands.
Page 2 of the Short Narrative lists all 6 parcels individually along with
their respective acreage;



that the entire parcel was comprised on organic soils, which are defined as
having accumulations of moss or sedge peat of at least 12 inches thick and
while drainage ditches were present, it was probable that excavation of the

Mr. Burek no longer held a formal role or ownership interested in North Pacific from about 2002 until 2011. He
held a Promissory Note in the company during this time, which he obtained in exchange for sweat equity as a result
of selling his interest to group of key employees, including Len Taschuk, who was the Operations Manager. Mr.
Taschuk had full authority to bind North Pacific. Mr. Burek purchased Mr. Taschuk’s shares back in 2011 upon his
departure from North Pacific. However, between 2001-2011, he remained intimately involved in the company
dealings and was consulted on almost all matters in relation to the Bethel Lands. Once the Bethel project was
underway, they agreed that Mr. Burek would lead the engineering works and concepts from California, where he
lived, and Mr. Taschuk’s role would be local, dealing with Bethel, the City, and environmental issues.
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[30] The Purchaser expected to benefit from economies of scale that could be achieved by
developing the two parcels of land together as a single project.
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that a geotechnical report would be in order;



that soils are a key limitation and that the lands had a very significant
physical impediment in the form of organic soils, which can exert a
significant negative impact on the value of the lands;



that an adjustment was required for the poor soil conditions but that
ascertaining the adjustment was difficult without any geotechnical
information;



that the value of the Stewart Green lands was between $150,000 and
$165,000 per acre, which included for a downward adjustment of
$100,000 per acre on account of the soil conditions, acknowledging that it
is a very subjective process without a geotechnical analysis; and,



Based on Mr. Gettel’s evidence at trial, the downward soil adjustment was
arrived at by way of information provided by Mr. Taschuk on behalf of the
beneficial owners of the Lands;

[37] As a result of the apparent discrepancy in land size, Mr. Burek demanded that the
agreement be rescinded or the purchase price be reduced to $14,260,405. West Jasper ultimately
chose to accept the reduced purchase price.
[38] The original purchase price of the Assignment was therefore reduced by a total of
$5,739,595 for both the Prodor and Bethel Lands. This was based on Mr. Burek’s estimate of
loss of expected profit and an estimated overpayment on the amount per acre. He calculated this
based on his revised projected revenues for approximately 130 net acres of land (taking out the
Bethel Retention and accounting for the total loss of 6.16 acres overall).
[39] On December 13, 2007, West Jasper assigned the Land Agreement (“Assignment”) to
North Pacific (also “Assignee”). At the same time, it sold the Prodor Lands to North Pacific.
[40] Obviously, prior to the Assignment, North Pacific knew that there was a shortfall in the
total acreage being offered by Mr. Gable of 6.16 acres (150.16 vs 144.41 acres). However, Mr.
Burek’s evidence at trial was that he did not know at that time what portion of those missing
acres were from the Bethel Lands.
[41] The Prodor Lands are not in dispute but are frequently discussed as they are relevant to
the understanding of the Bethel Lands purchase and the issue of specific performance, discussed
later.
d. Work on the Bethel Lands
[42] North Pacific, through a related company, was hired by West Jasper in 2006 to dig
ditches to drain the peat on Mr. Burek’s advice. Mr. Taschuk acknowledged in crossexamination that this work was done without Bethel’s knowledge since their first contact did not
occur until March 2009. There is no evidence as to whether West Jasper was authorized to be on
the Lands.
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organic soils would be necessary and clay fill would be required to replace
the excavated materials;
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[44] The peat removed was taken to the NW portion of the Prodor lands. It was to be used by
a landscaping company who would mix it with soil and take it off site. Some of the peat was
sold and some was given away.
[45] Bethel denies any knowledge of this work and states it did not grant North Pacific
permission to be on the land.
[46] The reason North Pacific commenced work on the Lands was to take advantage of the
winter downtime of its construction crews and start the excavation of peat and debris, which
would take several seasons to complete.
[47] Mr. Burek received a geotechnical report in advance of the Assignment and knew that the
Bethel Lands needed remediation since they were a dumping ground for the West Edmonton
Mall construction. He describes the Bethel Lands as low-lying with peat on top, requiring
significant excavation of peat and debris, which would be replaced with clay fill packed to a
density that can support a building. The amount required depended on the elevation of the site
and drainage options.
[48] In cross-examination, Mr. Burek testified that North Pacific returned the peat removed
from the Bethel Lands in response to Bethel’s specific demand to restore the land to its original
condition. He believed the return of the peat was logical since it had some future value and
usefulness to Bethel. The debris was not returned.
[49] It was put to Mr. Burek that there was no correspondence making this request. He
insisted that there was an email, although there were no documents in either party’s Affidavit of
Records that would assist to establish his memory.
[50] In re-direct, Mr. Burek was shown written correspondence dated April 3, 2012 from
North Pacific’s counsel to Bethel’s counsel advising that North Pacific would require access to
the Lands to restore them to the previous condition, including the removal of the stockpiles of
clay as was requested. In a further letter dated May 8, 2012, North Pacific’s counsel advised
Bethel’s counsel that the work will start, including restoring the peat bog previously excavated.
Bethel’s counsel responded acknowledging that the work can proceed. Mr. Burek confirmed in
re-direct that it was based on this correspondence that he proceeded to return peat onto the
Lands. He further testified that he was on site often both before and after the Land Agreement
was terminated and had two other people on site who had discussions with Mr. Grange about this
issue.
[51] Ms. Merrifield was called to testify as a lay witness to the state of the Bethel Lands. She
was involved with the development of the neighbouring Prodor Lands initially through its joint
venture (TMC Prairie Development Ltd with North Pacific), which was later terminated
subsequent to Troika purchasing North Pacific’s shares pursuant to a shotgun clause.
[52] Ms. Merrifield confirmed that the peat was removed and then returned to the Bethel
Lands. She stated that she could not imagine anyone asking for peat to be returned to the lands
and gave detailed cost estimates for its removal.
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[43] On or about October 4, 2007, and prior to the Assignment being formalized, North
Pacific began to stockpile clay on the Bethel Lands to be used later for grading purposes. At
some point in 2008, after the Assignment, North Pacific began removing peat from the Church
Lands. Mr. Burek estimated that an average of 2.5 metres in depth was excavated, but up to 4
metres in certain spots.
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e. The Expropriation

[54] The reason for the Expropriation was that the Prodor Lands and the Bethel Lands were
separate legal titles, owned by different entities at the time (although North Pacific would be the
eventual owners of both parcels once the Land Agreement closed). As a result of the need for an
interchange between Anthony Henday Drive and Highway 16A, the Province needed to provide
the Prodor Lands with new public road access, which required expropriation from the Bethel
Lands. The lands required mostly fell within the Bethel Retention.
[55] Mr. Burek believed that the Expropriation would significantly diminish the value of the
Lands by approximately $1.3-$1.5 million per acre based on his experience and revenue
projections. Mr. Taschuk further deposed that value was based on the fact that the Lands were
rezoned from agricultural land to high density residential and would result in a significant loss of
revenue based on comparable estimates available to them.
[56] Bethel agreed that North Pacific should negotiate with the Province over the
Expropriation because it had more experience in such matters. Since the Province would deal
only with the registered land owner, Bethel granted a Power of Attorney to Len Taschuk.
[57] North Pacific’s strategy was to persuade the Province that there was no need for any
expropriation, because as soon as the parties closed the sale on the Bethel Lands, the two parcels
would have a single registered owner and access to the Prodor Lands could be provided through
the Bethel Lands. The Province would not agree unless both properties were amalgamated into
one title under a single owner.
[58] Bethel, however, had a different interpretation of North Pacific’s role in the expropriation
negotiations. It believed that Bethel would be relieved of its representation and warranty under
the Land Agreement that there would be no expropriation of the lands prior to the closing
because North Pacific would be made whole through its superior negotiating skills in extracting a
high value for the portion of the lands expropriated. Thus, it believed that the Power of Attorney
and the actions of North Pacific in taking over the negotiations resulted in an expropriation
agreement with this effect (“Expropriation Agreement”).
[59] Bethel further believed that the Church would still receive its 14 acres and any
expropriated lands would be deducted from North Pacific’s acres. According to Bethel, this
understanding was confirmed in an email dated October 12, 2009 from Mr. Taschuk (not copied
to Mr. Burek) showing a new drawing with the Bethel Retention outside of the area targeted for
expropriation. The Church conveyed its acceptance of this drawing on October 29, 2009. Bethel
argues that this exchange confirms an agreement that Bethel would receive 14 acres despite the
expropriation and that North Pacific would manage the negotiations and keep any funds received
as a result.
[60] Mr. Taschuk deposed that he assisted with the Expropriation proceedings but did not
guarantee that the negotiations would yield $1.5 million per acre from the Province or that North
Pacific would agree to have the expropriated lands removed from its share of the Bethel Lands.
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[53] In 2009, Alberta Infrastructure advised Bethel (initially by contacting Mr. Taschuk at
North Pacific for reasons that remain unclear) that it intended to purchase or expropriate a
portion of the Bethel Lands.
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[61] The only legal document that governs the parties’ relationship in this matter is the Power
of Attorney, which was drafted by Bethel’s lawyer, Mr. Parker.

[63] On December 15, 2009, Mr. Taschuk forwarded a series of emails to Mr. Burek and
advised that the Expropriation would be proceeding either under section 30 or section 8 of the
Expropriation Act, RSA 2000 c. E-13 (“Expropriation Act or Act”), but that he understood that a
section 30 agreement would be preferable.
[64] During the course of the Expropriation proceedings, the Province obtained an appraisal
from Brian Gettel dated January 11, 2010, who estimated that the Bethel Lands collectively
added up to 52.66 acres, prior to the expropriation (“Gettel Appraisal”). The Gettel Appraisal
also noted that the lands had recently been drained and that soil remediation was underway. He
reiterated the presence of organic soils with depths of at least 12 inches and peat soil with depths
up to 1.5 meters, which the current beneficial owner (North Pacific) advised would cost in the
order of $100,000 per acre or more to excavate and replace with clay fill. He confirmed that the
only activity to date had been the stockpiling of clay and that the next phase of the development
process would be the registration of Plans of Subdivision, although it would take a number of
years still to remediate the soil. He concluded that the market value of the lands required for
expropriation was $115,000 per acre for a total compensation of $327,980.
[65] Mr. Burek testified that this was the first time he was aware that the Bethel Lands
included less than 55 acres, contrary to the Land Agreement (i.e. the Acreage Shortfall). He had
been aware of a collective shortfall in the Prodor and Bethel Lands compared to the 150 acres
originally represented by West Jasper, but he had not been aware of the specific shortfall from
the Bethel Lands.
[66] Further attempts by North Pacific to provide other options and convince Alberta
Infrastructure to change its valuation were futile. Alberta Infrastructure continued to offer a s 30
agreement, but now based on the lower value in the Gettel Appraisal. North Pacific adamantly
refused and advised it would contest the need for expropriation and the compensation offered.
f. Attempt to Accelerate Closing
[67] In January 2010, North Pacific felt the only way to avoid expropriation was to
consolidate the land titles. Counsel for North Pacific, Mr. Yurkovich, wrote to Philip Parker,
counsel for Bethel, and enclosed a statement of adjustments to proceed with an accelerated
closing of the Bethel Lands. The statement of adjustments credited North Pacific for the
municipal property taxes paid by West Jasper and North Pacific and credited Bethel for interest
of 6% on the remaining cash to close.
[68] On February 4, 2010, Mr. Yurkovich forwarded a cheque in the amount of $3,856,140.89
payable to Bethel based on its calculation of the balance of the Purchase Price. It was sent with
trust conditions.

6

The Province offered $254,210 per acre pursuant to an agreement under section 30 of the Act. North Pacific
insisted on $1.5M per acre. The Province replied that if they could not agree to the section 30 agreement, they
would need to apply for expropriation under section 8 of the Act.
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[62] Despite lengthy negotiations, the Province and North Pacific were at an impasse; the
Province offered a price well below what North Pacific considered to be fair market value6.
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[70] On February 10, 2010, Mr. Yurkovich replied to Mr. Parker seeking clarification and
offered some explanation to the issues raised. He invited Mr. Parker to reply.
[71] On February 12, 2010, Alberta Infrastructure signed its Notice of Intention to Expropriate
pursuant to section 8 of the Act.
[72] On this same date, and before Mr. Parker could respond, North Pacific concluded that the
amount of their cheque exceeded the Purchase Price because of an error in calculating interest.
As a result, it rescinded the offer to close on the previous terms and withdrew from its
representation of Bethel in the expropriation proceedings.7
[73] Mr. Burek deposed that the offer to accelerate the closing was an attempt to help mitigate
the Expropriation consequences, even though it did not make financial sense to North Pacific.
They subsequently discovered that the statement of adjustment had a clear error on the
calculation of interest, which they were willing to accept, but when Bethel started to quibble
about the taxes, they felt Bethel was not cooperating and consequently decided to rescind the
offer and cease acting on the expropriation issue as well.
[74] The letter also advised that North Pacific expected to deduct the Expropriated Lands from
the Bethel Retention and that it would require the return of the cash to close unless the parties
could work on a mutually satisfactory set of conditions to deal with section 7.1 of the Land
Agreement (Mutual Covenant re subdivision).
[75] Mr. Burek testified that the funds were delivered on trust conditions, but that since North
Pacific was not in position to subdivide, it could not have met all the conditions of closing
without an amendment to the Land Agreement. He deposed that backing out of the accelerated
closing was not done in bad faith.
[76] Mr. Parker subsequently wrote to Mr. Yurkovich enclosing the correspondence that
confirmed his understanding of the obligation to pay the property taxes. Mr. Yurkovich’s reply
denied that North Pacific was bound to any such obligation and demanded the return of the cash
to close.
g. Further attempts to negotiate an Amendment to the Land Agreement
[77] On February 24, 2010, Mr. Taschuk met with Mr. Grange to discuss their various
disputes, but no agreement was reached.
[78] By way of a letter dated February 25, 2010, North Pacific advised Bethel of the Acreage
Shortfall for the first time. Mr. Burek testified that he did not raise it immediately after receiving
the Gettel Appraisal because he was trying to resolve the issue with Alberta Infrastructure. Since
they did not feel they were making any headway and it was clear that the impact on the Lands
was now more serious, he determined it was time to also address the deficiency.
7

This Court has not been asked to consider whether North Pacific was entitled to withdraw its offer of the
accelerated closing.
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[69] Mr. Parker responded to Mr. Yurkovich and advised Bethel could not meet until February
16, 2010. He also raised concerns about the cash to close and indicated there was a shortfall in
the balance provided because West Jasper agreed to pay the municipal taxes, which he believed
bound North Pacific, and there was a nominal difference in the interest calculation. On behalf of
Bethel, he sought a further payment of $54,856.97.

[79] North Pacific advised Bethel that if the expropriation proceeded as proposed by Alberta
Infrastructure, Bethel would only have approximately 49.71 acres to transfer to North Pacific.
Further, since Bethel was required to transfer 55 acres under the Land Agreement, it would have
to reduce the Bethel Retention in order to satisfy its contractual obligation to transfer a net area
of 41 acres to North Pacific. North Pacific proceeded to seek either a reduction in price or
reduction in the Bethel Retention or the addition of other lands they can get from transportation
to make them whole on the 55 acres.
[80] In response, Bethel insisted that the Bethel Retention continued to be 14 acres and that
there would be no reduction in the Purchase Price. Mr. Taschuk took the position that no interest
on the cash to close would be owing in the future. Further meetings and correspondence
between the parties ensued but no resolution was reached.
[81] After North Pacific withdrew as attorney, Bethel proceeded to negotiate with the
Province directly through the assistance of legal counsel. It subsequently filed a Notice of
Objection to Expropriate and briefs were exchanged. A series of meetings were held. Mr.
Taschuk attended at least one of them and offered his assistance.
[82] On April 29, 2010, counsel for Alberta Infrastructure, Mr. Holmes, wrote to Mr. Parker
and suggested some solutions to the impending expropriation. He outlined the steps the parties
would have to “immediately conclude”, which included the consolidation of the four titles to the
Church Lands and two titles to the Prodor Lands or a series of easements over both the Church
Lands and the Prodor Lands.
[83] On May 10, 2010, Mr. Parker passed along the letter to Mr. Yurkovich along with a
summary of the expropriation proceedings to that date.
[84] On May 19, 2010, Mr. Yurkovich replied that North Pacific bore no responsibility for the
expropriation proceedings and that any reduction achieved was solely for Bethel’s benefit.
However, North Pacific indicated that it was prepared to execute the documents for the
consolidation of title or an easement at Bethel’s cost.
[85] Bethel deposes that it believed that it was out of time and it took no further steps towards
the suggestions made by Alberta Infrastructure. Unfortunately, what is clear in retrospect, is that
this option, had it been pursued promptly, could have avoided the Expropriation altogether.
[86]
On June 11, 2010, the Province expropriated 2.86 acres of the Bethel Lands (the
“Expropriated Lands”).
[87] Bethel received payment from the Province in the amount of $327,980.00 for the
Expropriated Lands and did not appeal or otherwise contest the Expropriation.
[88] Bethel asked North Pacific to pay the municipal taxes for 2010. North Pacific would
only agree to do so on the understanding that they would be repaid at closing. No agreement on
the issue was reached and thus Bethel paid all tax assessments from that point forward.
h. Survey of Bethel Lands
[89] Following the expropriation, North Pacific arranged to have a survey of the Bethel Lands
performed. The results of the survey were provided to North Pacific in December 2010.
[90] The survey showed that pre-expropriation, the Bethel Lands consisted of 52.65 acres
(“Survey”).
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[92] Mr. Taschuk presented a revised drawing of Stewart Greens in which the Bethel
Retention was reduced to 8.79 acres. North Pacific took the position that the reduction would
need to come out of the Bethel Retention since it was a result of Bethel’s disposition. It was
prepared to waive Bethel’s obligation to provide not less than 55 acres on this condition. It
referenced the description in the Land Agreement of the Bethel Retention as: “means that
property described in section 9.1 herein, as may be reduced from time to time via disposition by
the Vendor.” Mr. Grange disagreed with this interpretation of the Land Agreement.
[93] North Pacific offered Bethel the option of addressing the shortfall by reducing the Bethel
Retention, reducing the Purchase Price by $1.5M per acre, or some combination of the two.
[94] Despite numerous meetings and communications about the need to address this matter
and apply for the subdivision, the parties were entrenched in their positions. The main issues
were the interest to be paid on closing, the payment of municipal taxes, the error in the
description of the size of the Bethel Lands in the Land Agreement, the Bethel Retention, the
Expropriated Lands, and lot grading.
i. Subdivision Discord
[95] North Pacific’s ability to apply for subdivision was essentially stymied since the
application required the consent of Bethel as the registered owner of the Bethel Lands.
[96] In light of the Acreage Shortfall and the Expropriated Lands, the parties disagreed on
both the size and placement of the Bethel Retention. Bethel insisted that the parties had come to
an agreement represented by the 2007 Neighbourhood Structure Plan (“2007 NSP”), which was
reflected in a wall-sized copy it posted in the church boardroom. North Pacific, however,
attempted to reason that that plan was defunct as a result of the now reduced available acres and
that it needed Bethel’s cooperation to come up with a new plan it could use as the basis of a
subdivision plan that could be submitted for City approval.
[97] The Subdivision and Development Regulation, Alta Reg 43/2002, s 4(1),8 requires a
detailed subdivision plan with the owner’s authorization be submitted to the City for approval.
[98] North Pacific thus argued that the Mutual Covenant could not be satisfied without the
consent, cooperation and assistance of Bethel.
[99] Throughout 2010 and after discovering the Acreage Shortfall, Mr. Burek worked with
Stantec on revised subdivision plans, which were not shared with Bethel. Mr. Burek testified
that during this time, he kept the Bethel Retention in same place at 14 acres because the focus
was on changes to the 2007 NSP to redesign the collector road to gain greater land use
efficiencies. By September 2010, he was not ready to go to City Council as there were major
revisions requested by the City. Contrary to Bethel’s position, Mr. Burek states that they could
Section 4(1) provides: “The owner of a parcel of land, or a person authorized by the owner of a parcel of land, may
apply for subdivision of that parcel of land by submitting a complete application for subdivision to the appropriate
subdivision authority.”
8
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[91] On January 4, 2011, North Pacific advised Bethel that the total area of land owned by
Bethel following the expropriation was approximately 49.79 acres, leaving a total deficiency of
5.21 acres (2.35 was the Acreage Shortfall and 2.86 being the Expropriated Lands) from the 55
acres provided for in the Land Agreement.
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[100] It was not until January 4, 2011 when North Pacific, for the first time, provided Bethel a
drawing indicating a reduction in the Bethel Retention by 5.21 to include the Acreage Shortfall
and the Expropriated Lands. This is one year after Mr. Burek states that he became aware of the
Acreage Shortfall (after the Gettel Appraisal in January 2010).
[101] Around April 11th, 2011, even though the City approved of the last drawing, Mr. Burek
told Stantec to hold off on submitting the NSP until Bethel consented. Mr. Burek states that
North Pacific could not deal with the size of Bethel Retention at later time because that would
change zoning.
[102] On April 12, 2011, Mr. Taschuk forwarded to Mr. Burek the October 12, 2009 drawing
he had sent Mr. Grange, which showed: “the retention lands after the expropriation.” He also
noted that Bethel did not object to the drawing.
[103] By April 14, 2011, it was apparent to Mr. Burek that meeting Closing deadline of August
1, 2011 was not favourable. He proposed to the City that they subdivide only the Bethel portion
so they could meet deadline, but the City refused. The City’s concern was that the land would be
subdivided without agreements in place for servicing and it was not prepared to take that risk.
[104] On April 20, 2011, Mr. Grange replied to Mr. Taschuk’s email, which asked what portion
of the lands should be reduced. Mr. Grange stated that Bethel would prefer a reduction from the
north side of the road “if legal determination requires us to reduce the land.” Mr. Burek testified
that he felt this was a move in the right direction, although was doubtful that they could meet the
August 1, 2011 deadline. Resolution would need a legal determination or arbitration first, which
would require an extension to the Land Agreement deadlines.
[105] On June 1, 2011, Mr. Burek advised Bethel of the departure of Mr. Taschuk from North
Pacific (he left in April 2011). Although Mr. Burek was previously not an owner of North
Pacific, he maintained control and direction of the company informally and was consulted on
most matters. At this time, Mr. Burek threatened to terminate the Land Agreement and request
the payment of the deposits with interest.
[106] With the Closing Date approaching and the parties at a stalemate, North Pacific wrote to
Bethel in June of 2011 and outlined options it was prepared to consider:
o Resolve all of the disputes under the Land Agreement before August 1,
2011;
o Change the August 1, 2011 deadline to a later date, which would allow
time for dispute resolution;
o Replace the Land Agreement with a new mutually agreeable contract; or
o Terminate the Land Agreement and have North Pacific pursue a claim
against Bethel for breach of the Land Agreement.
[107] Bethel believed terminating the Land Agreement would have no repercussions. Mr.
Grange thus conveyed to Mr. Burek that the Church wished to terminate and asked that “the
lands be leveled” and noted that “any land dug out and debris removed may remain as is. It does
not appear to make sense for North Pacific to incur any cost to return debris back to this land.”
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not subdivide because rezoning approval was needed first. He states they had to amend the NSP,
re-zone, then sub-divide.
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[109] On July 12, 2011, Mr. Burek made it clear that the exercise of this option was a breach of
Bethel’s obligations under the Land Agreement and in that case, North Pacific would pursue an
action against the Church for damages. Mr. Burek offered Bethel the opportunity to revoke its
decision to terminate the Land Agreement, which Bethel did.
[110] On July 18, 2011, Mr. Parker reached out to North Pacific and reminded them of the
August 1, 2011 closing date. On July 20, 2011, Mr. Grange followed up on the Closing Date as
well and confirmed his expectation that transaction would close on August 1, 2011. He also
indicated that he was seeking a second opinion on their disagreements and options for resolution.
[111] Mr. Grange deposed that he spoke to Mr. Lee of Heenan Blaikie LLP who advised him
that the subdivision could be concluded in four weeks.
[112] As the time to meet the Mutual Covenant drew near, both sides dug in their heels; Bethel
insisted on nothing less than 14-acres for its retention and North Pacific insisted on 41 acres or a
reduction in the price in the area of $1.5M per acre.
j. Resolution Attempts
[113] On July 27, 2011, Mr. Parker, legal counsel for Bethel, sent North Pacific a letter stating
that the Closing Date for the transaction was August 1, 2011 and identified issues that needed to
be completed. He concluded his letter by stating “please provide your comments including an
extension of the closing date if your client wishes.”
[114] On July 28, 2011, counsel for North Pacific, Mr. Lee, sent a letter to Mr. Parker
proposing “that the parties enter into an amendment extending both the Condition Period and the
Closing Date" as defined in the Land Agreement. Mr. Lee enclosed a proposed form of
amendment (“Draft Third Amending Agreement”) and noted that it “remains subject to review
and comment by my client.” It proposed to extend the Condition Period to August 22, 2011 and
the payment deadline to October 4, 2011.
[115] By Friday, July 29, 2011, North Pacific had not received a response to Mr. Lee's July 28,
2011 letter. As Monday, August 1, 2011 was a statutory holiday in Alberta, North Pacific was
concerned.
[116] On July 29, 2011, Mr. Burek sent a letter on behalf of North Pacific directly to Mr.
Grange.
[117] The July 29, 2011 letter indicated that North Pacific’s failure to meet the deadline was
attributable to Bethel’s failure to lend reasonable assistance as required by the Land Agreement.
Mr. Burek reiterated the proposal that the parties “enter into a further amending agreement which
would provide for an extension of the Condition Period and the Closing such that the parties,
acting diligently and reasonably, would be able to fulfill their mutual covenants.” The letter also
proposed binding arbitration to resolve any issues before Closing.
[118] The letter also stated that if an extension was not agreed to before August 1, 2011, North
Pacific “would have no other choice but to pursue a claim for breach of contract, lost profits and
damages.”
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[108] Mr. Taschuk testified that North Pacific had invested over $10M to date and parting ways
not an option without serious consequences.
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[120] On August 3, 2011, North Pacific received a letter from Mr. Parker, referring to Mr.
Lee’s letter dated July 28, 2011, and Mr. Parker’s voice message of July 29, 2011, which
confirmed that Bethel had agreed to an extension of the closing date (the “Parker Letter”). In this
letter, Bethel sought confirmation of when North Pacific would be able to register the
subdivision plan. Mr. Parker further queried whether the Closing Date could be earlier than the
proposed date of October 4, 2011. He did not mention an extension of the Condition Period.
[121] On or about August 4, 2011, North Pacific received a letter (dated August 3, 2011) from
Mr. Grange on behalf of Bethel, stating that Bethel agreed to an extension of the condition period
and the closing date on the terms proposed in North Pacific’s letter of July 29, 2011 (the “Grange
Letter”).
[122] North Pacific arranged to have a more formal amending agreement prepared. However,
another misunderstanding was brewing. North Pacific believed that the Grange Letter agreed to
arbitration to resolve the dispute on the contractual interpretation, whereas Bethel’s position was
that the nuance in the language used (i.e., alternatives to arbitration) merely indicated it would
consider arbitration alternatives but that there was no agreement to arbitrate.
[123] On August 25, 2011, Mr. Lee sent a letter to Mr. Parker attaching "a form of third
amending agreement to the Purchase Agreement". There was no firm Closing Date or end of the
Condition Period. It also proposed deleting North Pacific’s covenants, including the obligation
to subdivide the Bethel Retention. Mr. Burek confirmed that none of these terms had been
discussed previously.
[124] On September 1, 2011, North Pacific received a letter from new counsel for Bethel, Mr.
Pruski (litigation counsel in this matter) advising that, in Bethel’s view, the Land Agreement was
null and void and Bethel would not be extending the closing dates in the Land Agreement (the
“Termination Letter”).
[125] When asked in cross-examination to explain the apparent change in direction, Mr. Grange
testified that he wanted the matter to come to an end. He testified: ‘I looked at it and went to
counsel and said, Counsel, what can I do, we need to stop this, this is – this is the end of it, I
can’t deal with this anymore. And we – we terminated the contract.”
[126] On September 14, 2011, through counsel, North Pacific sent a letter to Bethel expressing
surprise at the tone and position of the Termination Letter. North Pacific gave Bethel another
opportunity to proceed to arbitration to resolve any remaining issues in dispute, and to extend the
closing dates in the Land Agreement to allow sufficient time to arbitrate outstanding issues and
seek subdivision approval.
[127] No response was received. On September 26, 2011, North Pacific sent Bethel a letter
repeating its position and requesting a reply by September 29, 2011.
[128] On September 28, 2011, North Pacific again proposed that Bethel consent to rezoning
and subdivision, rescind the Termination Letter, extend the closing dates in the Land Agreement,
and reserve all other rights under the Land Agreement.
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[119] On July 29, 2011, Mr. Parker advised Mr. Lee by voicemail that Bethel agreed to an
extension of the closing date beyond August 1, 2011. This Court does not have evidence of the
contents of the message, but the subsequent letter Mr. Parker sent confirms it occurred. It is
worth noting that at this time, the only deadlines proposed were those in Mr. Lee’s Draft Third
Amending Agreement.
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In relation to the aforementioned correspondence, my client takes the position that
neither was an agreement reached with respect to extending the Conditions Date
nor did it agree to arbitration. On this level, by its terms, the original offer to
purchase requires all amendments to be in writing, which was never the case for
the amendments suggested….As such, my client maintains that the offer to
purchase [Land Agreement] is null and void according to its terms, and as a result,
your client is entitled to the return of its deposits paid, subject to their obligation
to return the lands to the state they were in prior to your client having carried out
work on same.
…
My client has advised that based on its communications with yours, it has been
suggested that North Pacific is applying for subdivision approval of Bethel’s
lands. Please take this as your formal notice that North Pacific currently has no
ability to initiate such an application in its own right or on behalf of Bethel.
…
...I do note that my September 1, 2011 letter expressly stated that our client was
prepared to enter into a new agreement that accurately reflects the arrangement
my clients felt that they originally had with yours.
…In particular, I believe both you and your client will agree that the offer to
purchase [Land Agreement] originally executed to govern this transaction was
poorly drafted. It has caused each of our clients no end of grief, and this forms
part of the reason underlying our proposal to execute a new agreement.
…
…For the sake of clarity, my client is seeking a purchase price as described at
Clause 2.2 of the void agreement, that being $3.5 million exclusive of GST, plus
additional interest and amounts as may be payable under Section 2.3, namely,
interest that has accrued at a rate of six percent per annum on unpaid amounts
from the date the void agreement was signed until closing. Additionally, my
client is seeking that all property taxes that have accrued or been incurred since
the void agreement was first executed be paid by your client. Further, our client
is seeking one of the two options with respect to the parcel of lands that it was to
retain for its own use under the original agreement:
1. A 14-acre parcel, at the location approximated by the void agreement.
Your client would still pay the full purchase price of the lands, but would
be given the benefit of the monies paid for the expropriation of a portion
of the lands originally intended to be sold; or
2. Your client pays the full purchase price, Bethel retains the benefit of the
funds from the expropriation and Bethel’s 14-acre retention is reduced by
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[129] In a letter from counsel dated October 5, 2011, Bethel rejected North Pacific’s proposal
and makes an offer to settle the disputes (“Bethel’s Offer”). It is important to reproduce portions
of this letter as Bethel characterizes the lack of response as a failure by North Pacific to mitigate
its losses:
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[130] This letter is far from an olive branch that could have settled the parties’ differences on
the terms of the Land Agreement. First, it is clear that Bethel considers the Land Agreement null
and void and merely offers new terms suitable to its position. Second, it only offers to consider a
price or land size change as it relates to the Expropriated Lands and offers no means to settle the
issue of the Acreage Shortfall, even though it acknowledges that the Land Agreement was poorly
drafted. Finally, it does not offer a means to determine an appropriate price abatement or
compensation – rather, it assumes that the expropriation funds are sufficient to cover this loss.9
[131] As will be discussed more fully under the damages’ assessment portion of this decision,
apart from the continued disagreement about interest and property taxes, had North Pacific
accepted this offer, it may have been prevented from pursuing fair compensation for its losses.
[132] As a result, North Pacific commenced this Action and filed a certificate of lis pendens
against title to the Lands.
[133] North Pacific refused to remove their purchaser’s caveat and the certificate of lis pendens
until November 13, 2014.
[134] On November 13, 2014, after disposing of the Prodor Lands, North Pacific advised
Bethel, through counsel, that it had sold the Prodor Lands and was abandoning its claim for
specific performance of the Land Agreement.
Legal issues
a. Were the parties ad idem on the terms of an Extension Agreement?
[135] North Pacific submits that the Extension Agreement is valid and enforceable, and that
Bethel repudiated the Extension Agreement and the Land Agreement on September 1, 2011,
when it advised North Pacific that the Land Agreement was null and void and that it would no
longer honour any of its obligations under the Land Agreement.
[136] Bethel denies the parties were ad idem on the Extension Agreement on the basis that
North Pacific’s offer was never accepted and the Extension Agreement did not satisfy the Statute
of Frauds (1677), 29 Car II, c 3. It therefore submits that the Land Agreement was terminated
according to its terms.

9

An abatement claim is a claim for breach of contract and the damages are limited to the difference between the
value of the premises (or land) and a fair assessment of the value of the premises/land in the condition giving rise to
the abatement claim (see Brown v Libertas Property Management Inc, 2011 ABPC 148 at para 24).
Compensation is defined as “something, typically money, awarded to someone in recognition of loss, suffering, or
injury”; “payment of damages, or any other act that a court orders to be done by a person who caused injury to
another; in theory, compensation makes the injured person whole”; compensation also “refers to indemnification for
a loss”: British Columbia v Teal Cedar Products Ltd, 2013 BCCA 326 at paras 71-72.
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the amount of land expropriated. This is not Bethel’s preferred option, but
Bethel is prepared to offer this concession to conclude the sale of its
property.
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Analysis

[138] By June of 2011 and weeks away from the Closing Date, it was clear that North Pacific
and Bethel were deadlocked.
[139] A review of the key events is necessary to appreciate the urgency under which the parties
were operating:


On Wednesday, July 27, 2011, North Pacific received a letter from Mr.
Parker, Bethel’s lawyer reminding them of the Closing Date and asking
for suggestions for an extension.



On July 28, 2011, counsel for North Pacific, Mr. Lee, proposed the Draft
Third Amending Agreement with revised dates (subject to review by his
client).



On July 29, 2011, Mr. Burek sent a letter directly to Bethel proposing that
the parties “enter into a further amending agreement which would provide
for an extension of the Condition Period and the Closing such that the
parties, acting diligently and reasonably, would be able to fulfill their
mutual covenants and the Conditions Precedent....” The letter also
demanded that an arbitration clause be added to the extension agreement:
“In this proposed extension, we would also suggest that there be a
provision providing for arbitration should the parties be unable to resolve
their issues ahead of Closing. Failing agreement to an extension,
containing an arbitration clause, we would have no other choice but to
pursue a claim for breach of contract, lost profits and damages.”



On August 3, 2011, North Pacific received a letter from Phillip Parker, on
behalf of Bethel, which referred to Mr. Lee’s letter dated July 28, 2011,
and confirmed Mr. Parker’s voice message of July 29, 2011. In the letter
Mr. Parker agreed to an extension of the closing date. He queries when the
sub-division plan could be registered and whether closing could be “earlier
than October 4, 2011.” Finally, he notes that North Pacific is suggesting
an arbitration clause but he does not state his position on it.

[140] On August 4, 2011, North Pacific received the Parker Letter referencing Mr. Burek’s fax
of July 29th and stated that:
Bethel is in agreement with North Pacific that “in order to follow through with the
intent of the agreement, the parties enter into a further amending agreement
which provide for an extension of the Condition Period and the Closing such that
the parties, acting diligently and reasonably, would be able to fulfill their mutual
covenants and the Conditions Precedent and register a Subdivision Plan with the
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[137] I conclude that the parties were not ad idem on the Extension Agreement. The very
purpose of the extension was to extend the deadlines for the Condition Period and the Closing
Date. The specific dates were fundamental to the purpose of the extension.
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Alberta Land Registration District.” It is Bethel’s understanding that lawyers for
both parties are currently working on the terms of this extension.
In conclusion, we are in agreement with extension of the condition period and the
closing date such that North Pacific can fulfill the contract. Bethel is aware that
North Pacific has verbally stated they are not in a position to differ from their
views with respect to the contract. However, Bethel is prepared to sit with North
Pacific to re-clarify the issues before going to arbitration. This is in keeping with
North Pacific and Bethel’s wishes to keep legal and other costs to a minimum.
Once again, Bethel reiterates their position that they will continue to work with
North Pacific to secure an appropriate closing to the agreement. (Emphasis in
original)
[141] By Friday, July 29th, when Mr. Parker left a voicemail in response to Mr. Lee’s July 28
letter, I conclude that there was only an “agreement to agree” on the extension of the Condition
Period and the Closing Date. Although the Court has no evidence of what was specifically stated
in the voicemail, I can infer that it was premised on the Draft Third Amending Agreement (as
confirmed by reference in Mr. Parker’s subsequent letter). The Draft Third Amending
Agreement, although subject to North Pacific’s review, had specific dates proposed of August
22nd for the Closing Period and October 4, 2011 for the Closing Date. No arbitration clause was
proposed at that time.
[142] As per his testimony, Mr. Burek’s follow up letter on July 29th merely intended to restate
the offer on the table and ensure that Bethel received it given it was a long-weekend in Alberta.
The Parker Letter agreed to the revisions proposed by the Draft Third Amending Agreement.
However, it did not reference Mr. Burek’s letter, nor did it formally accept the arbitration
demand made by Mr. Burek.
[143] The Grange Letter merely reiterated what was already in the Parker Letter, except that it
added a minor clarification in that it stated that Bethel agreed that both the Condition Period and
Closing [Date] would be extended (as opposed to just the Condition Period as noted in Mr.
Parker’s letter). This is obvious since it also quoted directly from Mr. Burek’s letter and
indicates that it is needed so the parties, acting diligently and reasonably could fulfill their
covenants and conditions.
[144] The only terms on the table at this point were those in the draft Third Amending
Agreement, including the dates. Although Mr. Burek clearly added arbitration as a required term,
Bethel had already accepted the draft Third Amending Agreement terms in principle by way of
Mr. Parker’s voicemail and letter. Moreover, with respect to the added arbitration requirement,
which came after Mr. Parker’s letter, it is clear that both Mr. Grange and Mr. Parker’s
subsequent response to this additional term, as will be discussed below, did not convey a clear
acceptance of it.
[145] Despite this apparent meeting of the minds on the Draft Third Amending Agreement, this
did not satisfy the requirement that Amendments be in writing and signed by the parties. The
parties never got to this stage because what happened next was that Mr. Lee sent a revised draft
on August 25, 2011, substantially revising the terms and leaving the dates open-ended. Because
the first draft was subject to review, despite Bethel accepting it, North Pacific could withdraw it.
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[146] The new August 25, 2011 Third Amending Agreement introduced the following changes:
An arbitration clause was added; the Condition Period would be a date mutually agreed upon
between the parties or 21 days following the release of the arbitrator’s final award; the date of
payment of August 1, 2011 was removed and replaced with “Time of Closing”; and, the
Rezoning Covenant, the Mutual Covenants were deleted and replaced with a clause requiring the
Purchaser to make application to the City for rezoning.
[147] Mr. Grange testified that when he received the August 25th letter from North Pacific’s
counsel, he was no longer in agreement. He appeared clearly frustrated when he recounted how
he felt when he received this letter and explained that he was worried closing on the Land
Agreement would go on in perpetuity.
[148] He deposed that while he was not against arbitration, he had not agreed to it as he needed
more time to consider it in light of his desire to keep costs down. Finally, he testified that
although Bethel was not in a particular rush when the Land Agreement was signed, by this time,
the Church was growing and was anxious to close.
[149] The parties both cite Leemhuis v Kardash Plumbing Ltd, 2020 BCCA 99 at para 16,
citing Salminen v Garvie, 2011 BSCS 339 at paras 17, 27, but for opposite outcomes:
The test for determining consensus ad idem at the time of contract formation is
objective: it is whether the parties have indicated to the outside world, in the form
of the objective reasonable bystander, their intention to contract and the terms of
such contract…
[…]
[i]n determining intention to contract, a court is not confined to the four corners of
the agreement, but may look at ‘all the circumstances’ or ‘all the material facts’.
[150] Furthermore, Mr. Grange deposed that he had understood, based on his conversation with
Mr. Lee that North Pacific anticipated needing another four weeks to subdivide the Bethel
Retention. This understanding was confirmed by the Draft Third Amending Agreement, which
was sent to Bethel on July 28, 2011 and extended the Condition Period until August 22, 2011
and the Closing Date until October 4, 2011.
[151] Mr. Grange also deposed that his August 3, 2011 response to Mr. Burek was with that
short timeline in mind. It cannot simply be assumed that just because Bethel was in no particular
hurry to sell the Lands that it would also specifically waive the “Time of Essence” clause in the
Land Agreement or that deadlines are expendable.
[152] I conclude from the surrounding circumstances and Mr. Grange’s testimony, which I
found credible on this point, that the very purpose of the Extension Agreement was to extend the
specific dates. The August 25th revisions radically altered what Bethel was prepared to accept.
[153] This is not the case of parties having agreed to the essential terms, leaving the minuting
of the agreement to lawyers (see Buterman v St Albert Roman Catholic Separate School
District No 734, 2017 ABCA 196 at para 44)
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However, the revised draft on August 25th constituted a new offer (and a withdrawal of the
previous offer). Resultingly, there was no longer a meeting of the minds (consensus ad idem).
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[155] Finally, while Bethel may not have been in a specific hurry to close the deal, it was clear
that the other disagreements that had been percolating were causing strain and uncertainty.
There may have been other reasons why they preferred a shorter deadline, as alluded to in the
Parker Letter when he asked whether closing could even be “sooner than the proposed date of
October 4, 2011.”
[156] As is clear from the correspondence, the extension of dates was required for the
Condition Period and the Closing Date – these are the essential terms. Other issues sought to be
included after Mr. Lee’s letter of July 28, 2011, including the arbitration clause proposed by Mr.
Burek on July 29th, were not incorporated into the Parker and Grange Letters.
[157] In addition to not satisfying the requirement that Amendments be in writing and signed
by the parties, the correspondence exchanged does not satisfy the Statute of Frauds.
[158] Section 4 of the Statute of Frauds states that:
No Action shall be brought whereby [… ] to charge any person [… ] upon any
contract or sale of lands [… ] unless the agreement upon which such action shall
be brought, or some memorandum or note thereof, shall be in writing, and signed
by the party to be charged therewith, or some other person thereunto by him
lawfully authorized.
[159] Unlike in Wasylyshyn v Wasylyshyn, 2008 ABQB 39, in this case, the subsequent written
document did not accord with the initial key terms of what the parties were prepared to agree to.
[160] In Wasylyshyn, Marshall J. specifically held at para 35 that:
The terms of an agreement regarding land must be found in writing authored by
the Defendant. The solicitor for a party can certainly provide such writing, being
an agent with sufficient authority. The writing can be found in more than one
document. To satisfy the Statute, however, the writing must disclose all the
essential terms of the contract. It is trite law that the essential terms of a sale of
land must include the parties, property and the price .... (Emphasis added).
[161] The exchange of letters between counsel of July 28, 2011 and August 3, 2011 attempt to
extend the life of the Land Agreement but that specific purpose morphed significantly with
respect to its deadlines – the terms that Bethel needed to secure to ensure the disputes did not
drag on indefinitely.
[162] Therefore, as in 1247532 Alberta Ltd v Valpy Corporation, 2007 ABQB 547, North
Pacific’s belief that there was an agreement to extend the deadlines and its subsequent reliance
on the unsigned amending agreement does not establish an enforceable agreement. “At best, the
Plaintiff can establish that the Defendant was open to discussions which the Plaintiff hoped
would lead to an enforceable contract” (ibid at para 41).
[163] In the case at bar, the letters between counsel were working at cross-purposes: North
Pacific was seeking to alter the Land Agreement in a fundamental way (e.g., by adding
arbitration and removing deadlines) and Bethel was trying to minimize the changes required
(e.g., by agreeing to short extensions and offering ways to keep legal costs to a minimum).
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[154] Although Mr. Grange states in his letter that counsel was working on the terms, those
terms never materialized in a manner that were acceptable to both parties.
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[165] In Ko v Hillview Homes Ltd, 2012 ABCA 245 at para 43, the underlying agreement
created “impossible mysteries.” In this case, the mystery was the indefinite time periods, which,
given the parties’ intractable positions on their rights, would likely not have been resolved in a
timely manner without deadlines and a means to resolve their disputes.
[166] As in Ko, “[w]hat terms are essential depends on the type of contract” and that the
balance of price, and the possession date in a time-sale agreement are essential (paras 91-92).
[167] The Extension Agreement is therefore void for uncertainty.
ii.

Was there a stand-alone agreement to arbitrate?

[168] Despite the conclusion that there was no Extension Agreement, I considered whether
there was an agreement to arbitrate arising from the above exchange of correspondence. I
conclude that no such agreement was reached.
[169] I find the wording of Mr. Grange’s August 4th reply open to two different interpretations
and therefore unclear on its face.
[170] Mr. Grange’s words could be read as Bethel simply adding a pre-condition to arbitration
(i.e., the parties will first sit down to narrow the issues prior to attending arbitration); or, it could
be interpreted as Bethel saying that it does not wish to incur the costs of arbitration and believes
the parties should first try to resolve the issues on their own before deciding to commit to
arbitration (i.e., explore arbitration alternatives). Mr. Grange testified credibly to the latter
interpretation, which I accept.10
[171] Given that Mr. Burek’s letter makes it clear that there can be no Extension Agreement
without such clause, and given that the Parker Letter merely mentioned it without clearly
accepting it as an amendment to the prior proposal (which he agreed to in his July 29 voicemail)
this lends further support to my conclusion that the parties were not ad idem on any agreement to
arbitrate.
b. If the Extension Agreement was not reached, did Bethel breach the Land
Agreement on or before August 1, 2011?
i.

North Pacific’s position

[172] North Pacific submits that regardless of the validity of the Extension Agreement, Bethel
breached the Land Agreement before August 1, 2011, and North Pacific is entitled to damages
for the breach.
[173] More specifically, North Pacific argues that Bethel breached the following obligations
under the Land Agreement:

Although Mr. Grange suggested arbitration as a means to resolve the parties’ disputes in April, 2011, the facts
surrounding the negotiations regarding the extension raised new problems and issues.
10
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[164] The subsequent silence by Bethel ought not to have been interpreted as acceptance,
particularly in light of the requirement that amendments be finalized in writing and signed by the
parties. It would have been incumbent on North Pacific, who advanced the last proposal, to
follow up and ensure all details were agreed to and formalized.



Bethel’s obligation to transfer “not less than 55 acres” of land when it
owned only 49.79 acres;



Bethel’s obligation to transfer legal title to all of the Lands when it did not
have legal title to all of the Bethel Lands after the Expropriation;



Bethel’s representation and warranty that it was the sole legal owner of the
Bethel Lands;



Bethel’s obligation not to do anything to encumber the Bethel Lands and
in particular, not to sell or agree to sell any part of the Lands when, after
the expropriation, it had encumbered or sold a part of the Bethel Lands;



Bethel’s obligation to diligently and in good faith hold any discussions,
seek any approval or take any action in pursuance of the satisfaction of the
conditions precedent, including the Mutual Covenant, when Bethel refused
to support the application for subdivision; and



Bethel’s obligation to lend reasonable assistance to North Pacific in
fulfilling all of the conditions precedent, including executing such
documents, disclosing such information concerning the Lands and
providing access to the Bethel Lands as necessary, when Bethel refused to
support the application for subdivision;
ii.

Bethel’s position

[174] Bethel submits that North Pacific’s characterization of the breach of the Land Agreement
to provide a net 41 acres is incorrect as the words in the Land Agreement provide no such
representation or warranty. Moreover, it states, that definition encompasses much more,
including two schedules that conflict with the 7 words in the definition of Property.
[175] It further argues that the legal descriptions were appended as Schedule B and formed part
of the definition of “Property”; they contained approximate areas qualified by the words “more
or less”, and were capable of accurate quantification within 2 decimal places, as was done in the
appraisals.
[176] With respect to the Expropriation, Bethel submits it was an act of government, compelled
by a statute that no person may contract out of, and is therefore not a breach of the Land
Agreement by Bethel. It further argues that Bethel reached an agreement whereby North Pacific
took on the negotiation of the Expropriation on the understanding that it would keep the proceeds
received in exchange for Bethel retaining its full 14-acre Bethel Retention. It states North
Pacific repudiated this agreement.
[177] In the alternative, if the Expropriation was a breach, Bethel states it was a breach of the
representations and warranties in the Land Agreement, for which the remedy is prescribed by
article 8.3 of the Land Agreement entitling North Pacific to terminate and seek only nominal
expenses. It states that in no case does the Land Agreement provide for a reduction of the Bethel
Retention.
[178] Bethel states that it was under no obligation to renegotiate the terms of the Land
Agreement or accept less than 14 acres as a result of the change in available land size. It submits
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[179] Finally, it states that the Land Agreement terminated in accordance with its terms after
August 1, 2011 as North Pacific failed to subdivide the Bethel Retention or tender the cash to
close.
iii.

Legal Questions

[180] The parties’ respective positions on this legal issue can be categorized into five subquestions:
1)

Is the definition of Property “which contains not less than 55 acres” a fundamental
term?

2)

Is the 14-acre Bethel Retention a fundamental term?

3)

What is the legal effect of the 2007 NSP?

4)

Was there an Expropriation Agreement?

5)

Did Bethel breach the Land Agreement by failing to provide reasonable assistance to
North Pacific?11
1. Is the definition of Property in the Land Agreement “which
contains not less than 55 acres” a fundamental term?

[181] The term is unambiguous and a fundamental term of the Land Agreement for the sale of
land. To see it otherwise in light of all the surrounding circumstances is untenable.
[182] Bethel states that this Court should not focus on a mere seven words of a defined
contractual term in the Land Agreement (“which contains not less than 55 acres”) because it also
incorporates two separate schedules numbering four additional pages, in which the legal
descriptions provide that the acreage/hectares listed are ‘more or less’. It submits these 7 words
are therefore a typographical error, not a warranty, as they are inconsistent with the balance of
the definition and the intention of the parties. Bethel argues that the dollar value, and not the land
area, was the only guiding factor in the Land Agreement.
[183] Bethel urges this Court to consider the facts surrounding the formation of the Land
Agreement between West Jasper and Bethel and in doing so, relies on the Supreme Court of
Canada’s case Sattva Capital Corp v Creston Moly Corp, 2014 SCC 53 at para 47, for the
proposition that:
No contracts are made in a vacuum: there is always a setting in which they have
to be placed. . .. In a commercial contract it is certainly right that the court should
know the commercial purpose of the contract and this in turn presupposes
knowledge of the genesis of the transaction, the background, the context, the
market in which the parties are operating.
[184] Bethel also cites Ruskowsky v Palechek (1978), 87 DLR (3d) 243 at 247 (Alta QB), 1978
CarswellAlta 58 (citing Di Castri, Canadian Law of Vendor and Purchaser, 2nd ed (1976) and
11

The interpretation of article 8.3 will be discussed in the damages’ section of this Judgment.
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that the parties had agreed to the 2007 NSP, and North Pacific sent drawings even after the
extent of the Expropriation was known, confirming the 14 acres would remain, and it is therefore
bound by that representation.
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[185] Further, Bethel states that the description of Property was not included as a representation
or warranty and is therefore not fundamental to the Land Agreement.
[186] Finally, Bethel states that North Pacific, as the Assignee, stepped into the shoes of West
Jasper and is bound by the interpretation of the Land Agreement, which must honour the true
intentions and expectations of the original contracting parties. It cites the Saskatchewan Court of
Appeal in CPC Networks Corp v Eagle Eye Investments Inc, 2012 SKCA 118 at para 36, for
the proposition:
Ascertaining the intention of contracting parties is an objective exercise informed
by the factual matrix surrounding the formation of the contract with the words in
the contract being given their natural and ordinary meanings unless absurdity
would result […]. A contract is to be interpreted as of when it is executed […].
Further, the meaning of a contract should not change as time passes […].
Applying these principles to the within appeal excludes much of the affidavit
evidence before the Court for the purposes of contractual interpretation as the
evidence focuses on the conduct and intentions of various individuals after entry
into the General Security Agreement.
[187] It also relies on the Alberta Court of Appeal case Emkay Canada Fleet Services Corp v
Gemini Corporation, 2020 ABCA 245 at para 30 to argue that North Pacific is not in a position
to advance evidence of West Jasper’s intention or any misunderstanding of the Land Agreement.
[188] I agree with the general propositions advanced by Bethel. There are two sides to this
coin, however. The words in a contract are to be given their natural and ordinary meaning
without resort to external evidence, unless there is some ambiguity. The same evidentiary
safeguards noted above also prevent Bethel from advancing evidence of West Jasper’s intention.
It cannot simply advance the interpretation that favours its position. Bethel could have called
Mr. Gibson to testify. However, in my view, it would have been futile since the words in the
Land Agreement are unambiguous.
[189] In Sattva at para 57, the Supreme Court clarified how the background, context, and
market are reconciled with the text and stated:
The interpretation of a written contractual provision must always be grounded in
the text and read in light of the entire contract […]. While the surrounding
circumstances are relied upon in the interpretive process, courts cannot use them
to deviate from the text such that the court effectively creates a new agreement
(Glaswegian Enterprises Inc. v. B.C. Tel Mobility Cellular Inc. (1997), 101
BCAC 62). (Emphasis added)
[190] The Court further cautioned that the parol evidence rule still applies and stated, at para
59, that:
It is necessary to say a word about consideration of the surrounding circumstances
and the parol evidence rule. The parol evidence rule precludes admission of
evidence outside the words of the written contract that would add to, subtract
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Hansen v Franz (1918), 57 SCR 57) for the position that: “[A] statement as to quantity in a
description of land does not prima facie import a warranty. It is always a question of the
intention of the parties and that intention is a matter of fact to be determined by the totality of the
evidence.”

from, vary, or contradict a contract that has been wholly reduced to writing […].
To this end, the rule precludes, among other things, evidence of the subjective
intentions of the parties […]. The purpose of the parol evidence rule is primarily
to achieve finality and certainty in contractual obligations, and secondarily to
hamper a party’s ability to use fabricated or unreliable evidence to attack a written
contract (United Brotherhood of Carpenters and Joiners of America, Local 579 v.
Bradco Construction Ltd., [1993] 2 S.C.R. 316, at pp. 341-42, per Sopinka J.).
[191] Given the passage of time, and particularly the fact that the Land Agreement was
assigned, the Court must give read the terms of the contract as a whole, objectively based on the
words used, in light of the overall commercial purpose of the agreement. It must not inquire into
the parties’ subjective states of mind: IFP Technologies (Canada) Inc v EnCana Midstream
and Marketing, 2017 ABCA 157 at para 79; Alberta Union of Provincial Employees v Alberta
Health Services, 2020 ABCA 4 at para 27.
[192] In the case at bar, objectively and in light of the overall purpose of the contract, the
description of the Property is clear: West Jasper would acquire title to not less than 41 acres,
being the difference between the 55 acres in the definition of the Property and the 14-acre Bethel
Retention.
[193] The Land Agreement also included an “Entire Agreement” clause, which precludes
reliance on prior representations: Houle v Knelsen Sand and Gravel Ltd, 2016 ABCA 247 at
para 23; Beaver Hills Holdings Ltd v Greenstreet Development Corp, 2013 ABCA 360 at para
9.
[194] In the absence of an ambiguity, the applicability of the parol evidence rule and the Entire
Agreement clause locks out any subjective interpretation. Thus, any pre-contractual discussions,
side-agreements, or the interpretation of intentions become irrelevant. I conclude that the Land
Agreement, which was prepared and reviewed by competent legal counsel, intended that the 7
words “which contains not less than 55 acres” form a fundamental term. This was not a term that
was buried; it was front and centre in the description of Property.
[195] I must address Mr. Grange’s testimony at trial on this point.
[196] At trial, Mr. Grange was shown his own email that attached a proposal made by Mr.
Gibson with a reference to receiving a net 41 acres. He admitted that West Jasper understood
that the Bethel Lands consisted of not less than 55 acres and that it would receive a net 41 acres.
Despite this, Mr. Grange testified that the parties were focused on price alone (which, he
reasoned, was based on how the parties negotiated the final Purchase Price). He believed West
Jasper was happy to take whatever land was left over after the 14-acre Bethel Retention was
carved out.
[197] I find Mr. Grange’s reasoning on this point to be illogical. Bethel insisted on the Wall
Appraisal, upon which it relied to justify the Purchase Price in relation to the land size. It is thus
inconsistent to say that the ultimate price North Pacific offered and the transfer of “title” (with no
regard to the land size) was all that mattered to North Pacific in this deal. It is rare that one
would determine a fair price without reference to the size of the parcel of land in question,
particularly from the perspective of a land developer who is calculating profit margins per acre.
In this case, I infer that the calculation of land size was critical to the determination of the price.
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[198] This case provides a perfect illustration of why the parol evidence rule is necessary. The
agreement was ultimately assigned and the assignee stepped into the shoes of the assignor. It
would be manifestly unfair to require the assignee, not a party to the original contract, to be
bound by side-agreements, understandings, and discussions of which it knew nothing about.
[199] This Court is not in a position to know whether Mr. Gibson, on behalf of West Jasper,
knew that the net land area would be less than 41 acres as he did not testify. What we do know,
and what supports my conclusion on the objective interpretation is that West Jasper specifically
inserted the 7 words “which contains not less than 55 acres” in the Land Agreement, which
occurred after the Holland Appraisal estimated that the Lands were 55 acres “more or less.”
Bethel, despite having clear knowledge that the Lands contained only 52.65 acres, did not object
to the addition of these words.
[200] Mr. Grange’s evidence that Mr. Gibson obtained an appraisal, retained engineers and
surveyors and created drawings to tender to the City of Edmonton is of no consequence on the
impact of the Assignment on West Jasper. It is all hearsay as it relates to what West Jasper knew
and what North Pacific assumed in the Assignment.
[201] I remain dumbfounded, even after Mr. Grange’s explanation, that Bethel did not feel it
was necessary to share this information while negotiating a price for the sale of Lands. 12
[202] While this failure to disclose by Bethel is arguably a misrepresentation (see John D
McCamus, The Law of Contracts 3rd ed (Toronto: Irwin Law Inc, 2020) at 366-68
(“McCamus”)), this issue was not pleaded or argued by either party. Therefore, I will not address
it further.
[203] All of the words in the Land Agreement are deliberate and should be given meaning. The
transfer of 55 acres was the essence of the contractual subject, and those words should not be
struck to give favour to an attached schedule unless there is some paramountcy indicated by the
text. The deliberate addition of the words, “not less than 55 acres,” suggests that the vendor is
certain to provide at least that many acres, even if the schedules are not clear.
[204] Moreover, a strict interpretation of the text is necessary because the words were
deliberately inserted by the purchaser, West Jasper. Bethel chose not to reject this term in favour
of the schedules.
[205] The actual land size could have been discovered prior to acceptance of the Offer to
Purchase had Mr. Grange shared the Wall Appraisal with Mr. Gibson. The latter was never
shared with Mr. Gibson even after the acceptance of the Offer, despite the clause in the Land
Agreement that requires all relevant documents to be shared within five days of the Offer being
accepted.
[206] At trial, Mr. Grange’s explanation for not raising the issue of the land size deficiency was
perplexing. It is understandable that he was nervous and unsure how to justify his failure to raise
this key issue with Mr. Gibson. He repeatedly indicated his lack of sophistication in such
matters, particularly in comparison to Mr. Gibson, an experienced land developer. He deflected
questions as to why he did not discuss the Acreage Shortfall or amend the Land Agreement
12

Note that Mr. Grange believes North Pacific received the Wall Appraisal but there is no evidence of this.
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More importantly, as stated earlier, Bethel cannot in any event introduce evidence of West
Jasper’s interpretation of the Land Agreement or its negotiating strategy.
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[207] Essentially, Mr. Grange’s evidence boils down to this: he did not believe it was necessary
to correct the description of “which contains not less than 55 acres”, even though he was aware
that it was erroneously stated in the Land Agreement, because Mr. Gibson would have figured it
out by reviewing the legal descriptions and because the size of land was not the focus of the
negotiations.
[208] At trial, he was asked a number of questions about his knowledge that the Lands were
deficient.
Q
A
…
Q
A
Q
A

All right. And the reason why you’ve circled [the 55 acres] is, certainly by
August of 2016, you knew that the Bethel lands were not 55 acres, right?
That’s not the reason why I circled it.
And – and, yes, and what you were wondering is whether the legal description
would somehow trump the statement “not less than 55 acres.”
No, that is not what I was looking at.
But given your appraisal, you must have been concerned about the property being
defined as not less than 55 acres. You must have been.
I was dealing with David Gibson at this time, and we – we were – we worked our
way back and forth. He was using 55 acres. As I said, there’s a legal description
to it. We weren’t concerned as much about that, so I’m certain in saying I’m not
sure if the legal descriptions add up to 55. The legal description will describe
what that acreage is.

…
Q
A
Q
A
Q
A
Q
A

So you knew that Mr. Gibson throughout was proceeding on the basis that the
Bethel lands were not less than 55 acres, right?
That’s what – that’s correct.
And now you see it in the contract. It’s not just the legal description, but counsel
for Baywest has stated expressly that it contains not less than 55 acres, right?
That is correct. Counsel from Baywest.
Right. And I – I put it to you that raised an immediate concern for you because
the best information you had was that it was only 52.67.
Incorrect.
So you’re saying you just didn’t cast your mind back at all to the best information
you had about this land which was your appraisal?
I cast my mind to the legal description that was being attached to this contract.
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description by stating he believed Mr. Gibson must have known, because the legal descriptions
were attached as schedules to the Land Agreement.
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A

Because you made an assumption that that would trump the 55 acres, that the
statement about the 55 acres, you thought that’s not going to matter. Is that what
you did?
That’s – that’s what I did because I thought that would – the legal description
would trump this number –

...
Q
A

Q

A

All right. But certainly you didn’t do anything to alert him to a possible error in
his thinking, did you?
Mr. Gibson knows this land inside out. He’s a major developer at this point in
time.
So is that your view, that if you’re dealing with major developers, they’re on their
own? You don’t have to share information you’ve learned? It’s okay to take
advantage of them? Is that what you’re saying?
No. I’m saying that, as a major developer, you should be bringing things to my
attention because this is not my area of expertise.

A

Right, but when you discover that they’re in error, you can just sit on that because
they’re a major developer. That’s okay.
We didn’t sit on the error.

Q
A

But where – where is it that you shared it with Mr. Gibson?
I didn’t share it with him. He has his appraisal. He presented the offer to us.

Q
A

Yes.
The other way would be Mr. Gibson wants to short us.

Q

So you’re – let me just see if I understand this. Because Mr. Gibson made the
proposal and it contained an error, then it’s okay to take advantage of his mistake.
At that point, we did not perceive it as an error.

Q

A

[209] Ultimately, Mr. Grange acknowledged that the description of Property was an
“oversight” and “it should have said ‘not more or less’ [sic].” He admitted the same in his letter
to North Pacific dated March 6, 2011: “Section 1.1 in the interpretation references ‘not less than
55 acres...’. However, in review of schedule B, one realizes that this is an error and it should
have probably read 55 acres more or less.”
[210] Bethel’s counsel further admits in its letter dated October 5, 2011 that the Land
Agreement was poorly drafted. However, given there is no ambiguity in those words, and even if
there were, the parol evidence cannot be relied on, Bethel must now live with the consequences
of that error.
[211] Bethel seems to imply that it is relieved of any obligation to disclose all information that
might lead to misinformation on the basis that the buyer ought to have known better or should
have done independent research to confirm the land size. This would run contrary to the purpose
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[212] Moreover, Schedule B attaching the legal descriptions to the Land Agreement does not,
in my view, obviously set out the acres being purchased; one must know how to read legal
descriptions and be able to piece together the information, some of which is missing. Mr.
Jackson testified that the legal descriptions are not easy to decipher as they provide a mix or
hectares and acres, which need conversion.
[213] The Property description may not be a representation or warranty, as Bethel argues, but it
is nonetheless a fundamental term. Returning to basic contract principles, the three Ps (parties,
property, price) are essential (see Gill v 1176520 Alberta Ltd, 2020 ABQB 274 at para 137;
Beazer v Tollestrup Estate, 2017 ABCA 429 at para 40; Matic v Waldner, 2016 MBCA 60 at
para 60). It would be non-sensical to say that the buyer could not enforce the stated price or an
employee could not rely on the salary in a contract because it is not an explicit representation or
warranty.
[214] In this case, the very subject matter of the contract is the Property – the Bethel Lands.
While it is possible to incorporate schedules as part of the contract, there should be no conflict
between the two. If there is any concern of a discrepancy, as was the case here, Bethel should
have raised it or added a clause that would indicate which would prevail in the case of a conflict.
[215] Had Bethel wanted the buyer to rely solely on the schedules, it could have simply left the
7 impugned words out entirely. Choosing to put them in was intentional and creates a
paramountcy vis-à-vis the schedules with resulting consequences that cannot be ignored.
[216] Bethel’s Statement of Defence raises a number of alternative pleas as it relates to the
enforceability of the Land Agreement, which I must also consider.
[217] First, Bethel alleges that North Pacific breached the Land Agreement in a variety of
ways, namely, by failing to pay property taxes (to be dealt with in the counter-claim section
below), by purporting to reduce the size of the Bethel Retention, by failing to obtain subdivision
approval, and by failing to remove conditions as per the Land Agreement deadline.
[218] Other than the issue of property taxes, the allegations do not form part of Bethel’s
Counterclaim. Even if North Pacific breached the Land Agreement, this would not provide a
defence to North Pacific’s claim: 1314058 Alberta Ltd v Albers, 2018 ABQB 9 at para 8;
Angeltvedt v Flint Field Services Ltd, 2010 ABQB 749 at paras 40-42.
[219] Bethel pleaded in the alternative that the Land Agreement is void for uncertainty and void
ab initio based on the uncertain contractual terms governing the size and location of the Bethel
Retention.
[220] In this case, the words “which contains not less than 55 acres” were specifically added to
the Land Agreement by the purchaser and agreed to by the vendor. Until the deficiencies were
discovered, the parties’ subsequent conduct further confirms that there was no uncertainty or lack
of agreement about the size or location of the Bethel Retention, both of which were specified in
the Land Agreement and its Schedules.
[221] I agree with North Pacific’s reply on this point; courts will not lightly find a contract void
for uncertainty, or void ab initio, as it would defeat the parties’ mutual intention to create a
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of commercial certainty by ensuring contractual definitions, upon which the parties are entitled
to rely, are precise.
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legally binding agreement: Klemke Mining Corp v Shell Canada Ltd, 2008 ABCA 257 at para
26.

[223] The law of frustration arises in a contract only when an unanticipated event, beyond the
control of the parties, has prevented the performance of a party’s obligations: McLean v City of
Miramichi, 2011 NBCA 80 at para 23. The Expropriation was not unanticipated; the possibility
of its occurrence, along with the remedies, was specifically addressed in the Land Agreement.
Bethel did not propose any other unanticipated event for the court’s consideration. In my view,
North Pacific’s inability to obtain subdivision approval was a direct result of Bethel’s steadfast
refusal to acknowledge that it was in breach of its contractual obligations; it cannot now benefit
from any resulting delay.
[224] In conclusion, the failure of North Pacific to fulfill the Mutual Covenant by August 1,
2011 does not render the Land Agreement null and void pursuant to its terms. Bethel cannot
invoke breaches of the other party since it erected the roadblocks that barred the completion of
contractual terms. Instead, Bethel repudiated the Land Agreement, which was accepted by North
Pacific. It is now permitted to pursue damages: 100 Main Street East Ltd v WB Sullivan
Construction Ltd, (1978), 20 OR (2d) 401 (Ont CA).
2. Is the 14-acre Bethel Retention a fundamental term?
[225] Bethel states that since there is an entire contractual section dedicated to the importance
of Bethel’s 14-acre serviced Retention, it is a fundamental term of the Land Agreement and
hence, could not have been reduced. In comparison, it argues that the Land Agreement does not
state anywhere that the purchaser will receive a net 41 acres.13 For the same reasons discussed
above leading to my conclusion that the description of Property is a fundamental term, so is the
Bethel Retention.
[226] Bethel argues that the consequence of the Bethel Retention being a fundamental term is
that it cannot under any circumstances be required to accept changes to it. However, I note that
this term was already contemplated to be subject to change (see s 9.1, albeit such changes were
contemplated for drainage or City of Edmonton Planning Department requirements). Further,
Schedule “D”, which outlines the Bethel Lands, is marked “preliminary and subject to change.”
Finally, Bethel represented and warranted that the Property would remain fully transferable,
without encumbrance, at closing.
[227] Mr. Grange acknowledged that a legal determination on the interpretation of the Land
Agreement could result in a reduction of the Bethel Retention on April 20, 2011 and July 20,
2011, when he suggested the need for a second opinion or arbitration and stated that if required,
Bethel would “accept the reduction in land size.” I find it very unfortunate that this reasonable
approach to the dispute was not pursued.

13

As I noted earlier, both parties are in essence vendor and purchaser in this Land Agreement, although Bethel is
defined as the Vendor and West Jasper as the Purchaser therein.
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[222] Finally, Bethel pleaded in the further alternative that the Land Agreement was frustrated
by North Pacific’s inability to secure subdivision in accordance with the Land Agreement.
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[229] Lastly, I note that it was clear that either Bethel or North Pacific would have to take less
land as a result of the Expropriation and the Acreage shortfall. North Pacific offered Bethel the
option of addressing the shortfall by reducing the Bethel Retention, reducing the Purchase Price
by $1.5M per acre, or some combination of the two. Without commenting on the reasonableness
of the price, North Pacific was open to either being bought out, or reducing the Bethel retention.
However, Bethel was insistent on keeping 14 acres without reducing the price, notwithstanding
that the failure to provide not less than 55 acres was a contractual breach.
[230] It did not make sense for North Pacific to pay the same purchase price for less land.
Closing on the Land Agreement was rendered impossible without a way to resolve the
contractual interpretation of who should take less land and whether (and what level of)
compensation would be owed.
[231] Bethel appeared inexplicably fixated on the 14-acre Retention. Rather than agreeing to an
acceptable means of resolving the dispute, they refused to back down from their position, and
unfairly assumed that the sophisticated developer should absorb all of the losses.
[232] As will be discussed below, North Pacific could not have simply proceeded to obtain
subdivision approval. Even if it had agreed to keep the Bethel Retention intact, it could not have
proceeded to closing without an amendment to the Land Agreement with respect to the Purchase
Price as it would have foreclosed its right to pursue any remedies of a known deficiency postconveyance.
3. What was the legal effect of the 2007 Neighbourhood Structure
Plan or any other correspondence that indicates acceptance of
the losses now being advanced?
[233] Bethel further submits that the size and location of the Bethel Retention were agreed
upon and signed off on by West Jasper and Bethel, which confirmed Bethel’s consent to the
implementation of a Neighbourhood Structure Plan in August 2007. This 2007 NSP was
subsequently approved by Edmonton City Council. It submits that the lands were re-zoned and
subdivision was possible at this time.
[234] Bethel accuses Mr. Burek of having a hidden agenda even before the Assignment to
change the 2007 NSP. He had his own sketch dated January 23, 2006, pre-dating the
Assignment, which differed from the 2007 NSP, he reached out to the City of Edmonton and
presented a similar revised drawing, and he sought information about what would be required to
change the design. North Pacific retained Stantec to assist with a new subdivision plan without
involving Bethel.
[235] It was only on March 20, 2009 that Mr. Burek reached out to Bethel for the first time. In
his letter, he advised that the Land Agreement had been assigned to North Pacific, that Mr.
Taschuk would be their contact going forward, and that changes to the NSP would be required to
re-route a collector road, which he stated was because “transportation requested an access road
with secondary emergency access to the Transportation Utility Corridor parcels.” A revised plan
was attached. It also advised that Alberta Transportation may be requiring land for an
interchange and that he would communicate on this issue further. Mr. Burek testified that at this
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[228] A determination of whether the Acreage Shortfall or the Expropriated Lands was a
deemed disposition of land, albeit involuntary, that would result in the reduction of the Bethel
Retention could not simply be ignored until the deadline on the Closing Period ran out.
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[236] Mr. Burek testified that although the design change was not strictly necessary, it was a
more efficient use of land as it allowed for one road and more land for development. This was
part of the work Stantec was retained to assist with and thus he had been communicating with the
City about various possible changes.
[237] Indeed, Mr. Burek admitted to knowing that North Pacific would be inheriting a
structured plan prior to the Assignment. However, he states, Bethel’s cooperation with respect to
reasonable changes and zoning would still be required going forward.
[238] In my view, notwithstanding the existence 2007 NSP, an Amendment to the Land
Agreement was required because the description of land, being not less than 55 acres, upon
which the 2007 NSP was based, was no longer possible because of Bethel’s breach.
[239] While it is true that North Pacific’s communication about the need for a design change
was misleading - attributing a change in design to a ‘request from transportation’ - it did not
change the fact that the fundamental contractual obligations (41 acres to North Pacific and 14
acres to Bethel) simply did not add up.
[240] With respect to Bethel’s allegation that Mr. Burek engaged in some form of subterfuge as
he intended to change the 2007 NSP even before the Assignment, I find no particular fault in
this. Mr. Burek may have had a different and more efficient plan in mind. Reaching out to the
City to explore options is not particularly objectionable, nor is his aggressive and disagreeable
tone, which Bethel took issue with. This does not abrogate North Pacific’s right to enforce the
Land Agreement, nor does it dispense with the obligations on both parties after the Assignment
with respect to any amendments required. Bethel had an obligation to cooperate as per its Vendor
Covenant.
[241] Bethel also refers to the drawing dated June 26, 2006 “concept 9” to demonstrate that
North Pacific must have known that the Bethel Lands were less than 55 acres before the
Assignment, and acquiesced or waived the shortfall, contrary to Mr. Burek’s evidence.
[242] Bethel further argues that it was clear by October 2009, the northeast section of the
Church lands would be expropriated and that Bethel would still receive its 14-acre retention - a
plan presented to Bethel and agreed to. Mr. Taschuk confirmed this was the case in an email to
Mr. Burek upon his departure from North Pacific in April 2011.
[243] Although I understand the point that Mr. Burek may have known that some of the
shortfall was on the Bethel Lands, it was not proven, nor is it relevant. Nor does it matter that
Mr. Taschuk believed North Pacific was fully compensated for the Acreage Shortfall, as he
testified to, or that he provided diagrams supporting Bethel’s position that it continued to be
entitled to receive its 14-acre Retention. An exchange of correspondence may be based on an
error. None of these acts or beliefs result in a proper waiver of North Pacific’s contractual
rights.14
14

The Land Agreement states: No waiver of any provisions of this Offer shall be deemed to constitute a waiver of
any other provision (whether or not similar) unless otherwise expressly provided, nor shall any such waiver be
effective unless in writing duly executed by the party to be bound thereby.
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point, he did not believe any land would need to be expropriated since he felt the access to the
Prodor lands that was required could be granted via the Bethel lands since North Pacific would
own both parcels in due course.
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[245] I reiterate that these acts are simply not relevant in the interpretation of the Land
Agreement, which was between West Jasper and Bethel and then assigned to North Pacific. Any
post-Agreement conduct and its implications must align with the terms of the Land Agreement as
interpreted in accordance with the law.
[246] The requirement that amendments be in writing and signed reinforces the need for the
parties to review the terms and turn their minds to ensuring the written words are allencompassing of their intentions. This was the position Bethel itself took in rejecting the notion
that an Extension Agreement existed. As it stated in its October 5, 2011 letter: “…the original
offer to purchase requires all amendments to be in writing.”
[247] Anway Construction Ltd v Hunte, 2020 BCSC 601 considered whether an amendment
had been made to a contract by an exchange of emails. The Court found “that the parties’
manifested their common intention to add a [guaranteed maximum price] GMP to the contract in
the exchange of emails on December 11 and 12, 2013, before the amendment itself was
physically made” (ibid at para 160). The case is distinguishable on two points. First, in Anway,
the amendment was later physically made to the contract, thereby demonstrating the intent of the
exchange of emails. Second, the agreement had no clauses restricting how amendments were to
be made (at para 167). In the current case, the Land Agreement clearly requires amendments to
be written and signed by both parties, and waivers to be duly executed in writing and signed.
[248] It was clear that the issue of the Acreage Shortfall and Expropriated Lands had to be
resolved prior to Closing. Although Mr. Burek may have had knowledge about the Acreage
Shortfall much earlier than his first disclosure of it to Bethel, there was no formal waiver of any
rights North Pacific was entitled to pursuant to the Land Agreement terms, nor were they out of
time to raise these issues.15
[249] In conclusion, apparent knowledge or acquiescence of the deficiency is irrelevant in this
case; Bethel did not obtain a written, and signed waiver or Amendment. Knowing that a party is
in breach of an agreement does not preclude the other party from trying to negotiate a further
deal, and then suing for the breach failing resolution. Such discussions, unless stated otherwise,
are without prejudice.
4. Was there an Expropriation Agreement?
[250] I do not accept that there was an Expropriation Agreement whereby North Pacific agreed
to take the role in negotiating the expropriation with the Province at its own risk.16
[251] While it seems that North Pacific took the lead in all negotiations, even putting itself out
as the owner at times and without Bethel’s knowledge, it was clear to the Province that the legal

No arguments were advanced with respect to whether North Pacific’s claims were barred by the Limitations Act,
RSA 2000, c L-12.
16
Although Bethel did not plead the existence of an Expropriation Agreement per se, I will deal with the allegation
as Bethel claims that this was the mutual understanding of the authority granted pursuant to the Power of Attorney.
15
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[244] Finally, in support of the argument that there was no guarantee to provide net 41 acres of
land, Bethel points to North Pacific’s attempt to close the deal in February, 2010, wherein it
purported to send the balance of the Purchase Price on trust conditions without raising any issue
regarding the Acreage Shortfall.
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[252] Further, Mr. Taschuk’s testimony on this point was clear – he would not have led Bethel
to believe that there was a guarantee of obtaining $1.5M per acre or that North Pacific was taking
on the full risk and waiving Bethel’s obligation under the Land Agreement. Mr. Taschuk is no
longer with North Pacific and it was clear from his demeanour that he had nothing to gain in this
litigation. While he had little recollection of the events, he was sincere and honest in his
testimony.
[253] In addition, while it is clear North Pacific engaged in negotiation puffery for the purpose
of trying to extract a higher price from the Province than it was entitled to under the Act, such
behaviour was of no consequence to Bethel.
[254] The relationship between Bethel and North Pacific was governed solely by the Power of
Attorney – it did not grant North Pacific ownership rights pursuant to the Expropriation Act, as
Bethel submits. Had it intended to do so, it would have explicitly stated such in the written
document, which was prepared by Mr. Parker.
[255] The Power of Attorney Act, RSA 2000, c P-20 s 7 outlines the authority of an attorney:
Subject to this Act and any terms contained in an enduring power of attorney, an
attorney
(a) has authority to do anything on behalf of the donor that the donor may
lawfully do by an attorney, and
(b) may exercise the attorney’s authority for the maintenance, education, benefit
and advancement of the donor’s spouse, adult interdependent partner and
dependent children, including the attorney if the attorney is the donor’s spouse,
adult interdependent partner or dependent child.
[256] A power of attorney created by a written document, opposed to under seal, the scope of
authority will be interpreted in accordance with the ordinary rules of construction of documents:
Royal Bank v Bauman (1986), 72 AR 89 (Alta QB).
[257] Further, the fact that North Pacific had the initial discussions with Alberta Infrastructure,
had a purchaser’s caveat registered on the Lands and was stockpiling clay thereon does not
change this conclusion. Those acts were to protect and further the interest it held in the land visa-vis the Assignment. It would not have established ownership rights until all the closing terms
were fully satisfied or waived.
[258] Despite Bethel characterizing the exchanges as an agreement to waive rights under the
Land Agreement, the proposed drawings did not remediate the significant error in the Land
Agreement itself. It also did not meet the formal requirements of an Amendment or Waiver as
per the terms of the Land Agreement. Moreover, any agreement as to the revised drawings did
not perfect the Expropriation Agreement, as purported by Bethel.
[259] The parties could not have been ad idem on the purported Expropriation Agreement for
the exact same reasons that the Extension Agreement was not valid. The fundamental terms had
not been agreed to and signed in writing.
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owner of the Lands was Bethel since it insisted on a Power of Attorney to deal with Mr.
Taschuck.
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[261] If that were the true intention, Mr. Parker, a solicitor who acted for Bethel for a
significant period of time and was intimately aware of the Land Agreement terms, would have
ensured that more than just a Power of Attorney was drafted to secure such a major contractual
concession.
[262] Similarly, Bethel cannot now complain that it had to settle for a much lower value for the
expropriated lands ($115,000 per acre after the Gettel Appraisal vs Alberta Infrastructure’s offer
of $254,210 per acre) because of the fact that North Pacific kept it secret. It granted North
Pacific free reign to negotiate on its behalf pursuant to the Power of Attorney.17
[263] While Bethel argues that North Pacific’s demand of $1.5M per acre was indefensible,
which may be true in light of the Gettel Appraisal, it nevertheless had the option of reducing the
size of its Retention or trying to negotiate a more reasonable cost for the loss of acres.
Repudiating the Land Agreement was not the way out of the dilemma.
[264] Bethel is therefore responsible for the damages arising from the Expropriated Lands
causing the Land Agreement to be breached.
[265] Ultimately, as stated previously, there was no written and signed Amendment, as required
to deal with the consequences of Bethel’s purported Expropriation Agreement. Bethel itself took
this position in rejecting the notion that an Extension Agreement existed. It is a knife that cuts
both ways.
5. Did Bethel breach the Land Agreement by failing to provide
reasonable assistance to North Pacific?
[266] Bethel argued that North Pacific had to simply file the 2007 NSP in order to satisfy the
Condition Precedent. This argument misunderstands the nature of the impasse between Bethel
and North Pacific. Even if North Pacific could have filed the 2007 NSP, that would not have
resolved the dispute regarding the amount of land to be transferred and further, it would have
precluded North Pacific’s remedies in law, to be discussed below.18
[267] Section 5.1 of the Agreement (Vendor Covenant) required Bethel to provide “reasonable
assistance to West Jasper in fulfilling all of the Conditions Precedent”, including the requirement
17

While the $254,210 offer was not shared with Bethel, it was advanced before North Pacific had the Power of
Attorney – it was Alberta Infrastructure’s error for raising it with North Pacific rather than Bethel’s. In any case,
Bethel does not make a claim for negligent representation arising from the Power of Attorney.

North Pacific submitted numerous possible subdivision plans to Bethel: March 29, 2009, July
13, 2009, January 4, 2011, January 26, 2011 and February 17, 2011. On April 7, 2011, believing
that it had Bethel’s verbal approval, North Pacific submitted the subdivision plan to the City. On
April 4, 2011, North Pacific notified Bethel in writing that it required final approval. Bethel
responded on April 12, 2011 and raised a number of objections.
18
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[260] Bethel assumed that North Pacific was taking on the risk of the Expropriation and
waiving any contractual breach because it believed it would receive a high price for the lands.
However, no such agreement was evidenced by any mutual understanding on the terms, the
effect of which would have been significant and as it impacts land, would have also had to
comply with the Statute of Frauds.
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[268] Moreover, the duty to provide reasonable assistance did not end in August 2007 when the
first NSP was approved. Such duty continued such that if the situation changed, for whatever
reason, Bethel would have to lend its assistance in good faith towards resolving the outstanding
issues. Ms. Merryfield, also an experienced developer in Edmonton, testified that an approved
NSP is not written in stone and may need to be modified as a project proceeds.
[269] Both North Pacific and Bethel had land guarantees pursuant to the Land Agreement; both
were in essence vendors, and both had an obligation to resolve the Gordian knot that had formed
as a result of the disputes.
[270] From the beginning, it was impossible for Bethel to transfer 55 acres of the Lands to
North Pacific and consequently impossible for North Pacific to transfer back to Bethel 14 acres
as identified on the 2007 NSP. The 2007 NSP was predicated on an error. Moreover, most of the
Expropriated Lands (which Bethel warranted would not occur) fell within the Bethel Retention
as specified on that plan. Changes were therefore unavoidable.
[271] Losing a total 5.21 acres was not a trivial change in size, particularly to a land developer
whose profit model was based on the receipt of 41 acres.
[272] In light of the obvious conundrum, the facts reveal a lack of true cooperation on Bethel’s
part. After the Expropriation, North Pacific worked with Stantec to put together an application
for subdivision in early 2011.
[273] North Pacific sent Bethel the formal proposal on January 4, 2011. Bethel did not agree to
schedule a meeting until February 17, 2011.
[274] Although the countdown to closing was on, rather than finding a pathway forward that
would resolve the disputes, Mr. Grange continued to argue that his interpretation was the only
correct view.
[275] In a letter dated March 6, 2011, he stated:
…we understand time is of the essence in your dealing with the city for rezoning
of the land. However once again we wish to draw your attention to the spirit and
intent of the contract that was in operation prior to North Pacific assuming the
agreement from the original purchasers.
[276] North Pacific responded to these demands in a letter dated March 23, 2011, making it
clear that moving forward was impossible without resolving the outstanding issues.
[277] In a meeting between Mr. Taschuk and Mr. Grange in early April 2011, North Pacific
advised Bethel that the size and location of the Bethel Retention had to be finalized urgently and
before subdivision could proceed. Mr. Grange appeared to understand this.
[278] In contrast to this apparent progress, Mr. Grange’s letter dated April 11, 2011 stated:
Based on your recent drawing dated March 23, 2011, Bethel is in disagreement
with placement and area of Bethel’s land on the drawing. Two points are worth
mentioning here. Firstly, consistent with the drawings mentioned in the above

2020 ABQB 791 (CanLII)

for rezoning and the Mutual Covenant to assist with obtaining subdivision. Sections 8.1 and 8.4
similarly required both parties to proceed diligently and in good faith in making any inquiries,
holding any discussions, seeking any approval or taking any action in pursuance of the
satisfaction of the conditions precedent, including the Mutual Covenant.

paragraph, Bethel would like the drawings to reflect 14 acres of Bethel’s land.
This should be zoned 6 acres for church and two 4 acres parcels zoned R7.
Secondly, for the actual location, Bethel’s land should touch the most southern
part of the properties and extend northward alongside the most eastern side of the
properties… NOTE: Bethel is well aware of your disagreement with an
approximately shortfall of 5.21 acres which North Pacific believes to be a
reduction in Bethel’s land. However, Bethel feels that submitting the zoning and
parcels to the city the way you have currently outlined, is inconsistent with
previous presentations to the city.
[279] As noted above, even though Mr. Grange was open to the idea of arbitration to resolve
the issues, he was clearly dragging his feet during a time when it was clear North Pacific was
desperate for a solution so that it could meet the deadlines pursuant to the Land Agreement.
[280] I agree with North Pacific’s assertion that Bethel’s recalcitrance appears designed to run
out the clock by making it impossible for North Pacific to satisfy the Mutual Covenant.
Essentially, North Pacific had a gun to its head; unless it agreed to abandon its rights and
capitulate to Bethel’s demands, it would not satisfy the necessary Condition Precedent by the
deadline.
[281] 100 Main Street East Ltd v W.B Sullivan Construction Ltd is instructive. The Ontario
Court of Appeal held the defendant was liable, as it had caused the breach, resulting in the
condition precedent not being met:
The defendant's default in satisfying the mortgagee as to its financial capability
prevented the condition in para. 15 from being met. This is, accordingly, a case
for the application of the well established principle that a party cannot take
advantage of his own default as a basis for alleging that he is relieved of any
further contractual obligations, which principle is applicable in cases where the
default results in a condition precedent not being met.
Cited by Swan et al in Canadian Contract Law, 4th edition (LexisNexisCanada
Inc., 2018) at 7.2 Express Conditions.
[282] In Alberta Ltd v Joben Investments Ltd, 2013 ABQB 310 at paras 68-75, Brown J, as he
then was, discussed clauses requiring reasonable efforts to fulfill a condition precedent. While
“reasonable efforts” proposes a lower standard than “best efforts”, it nevertheless requires the
party to take legitimate steps, and the obligation is not satisfied by “passivity or by making token
or uneven efforts” (Joben at para 75).
[283] Bethel was required to put in the effort that a reasonable individual whose goal was to
help satisfy the Condition Precedent would have taken. Under the Land Agreement, Bethel was,
at minimum, required to provide reasonable assistance where necessary, and certainly could not
hinder the subdivision process. Their refusal to reconcile the issues regarding the Bethel
Retention, which arose due to their own inability to fulfil their end of the bargain, did not, in my
view, amount to reasonable efforts. Their behaviour was more than passive; it was obstructive.
[284] According to sections 5.1(c) and 8.4 of the Land Agreement, Bethel had an obligation to
provide reasonable assistance to North Pacific in completing the Conditions Precedent. This
included finding a manner to resolve the underlying dispute so that the Condition Precedent
could be met and the Land Agreement could proceed, particularly in light of its admission of the
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[285] Bethel could have proposed to amend the Land Agreement with a short extension that
would have allowed time for the resolution of the contractual interpretation disputes by any
number of means – e.g., seeking a second opinion or joint legal opinion, arbitration, expedited
trial, Judicial Dispute Resolution, summary trial, trial of an issue, etc. They could have also
agreed to close with the full 14-acre Bethel Retention while leaving the determination of
damages to another process. All of these would have been reasonable steps short of declaring
the Land Agreement null and void.
[286] The Vendor’s Covenant, the Mutual Covenant, and the Condition Precedent were
inextricably linked and could not be satisfied unilaterally. Bethel’s position was instead
intractable and the result was costly and protracted litigation.
[287] Irrespective of Bethel’s interpretation of the Land Agreement, it cannot now rely on the
failed Condition Period to avoid its contractual obligations. In Southcott Estates Inc v Toronto
Catholic District School Board, 2010 ONCA 310 at para 13, the Court stated that “[i]t is a
principle of law that no one can in such a case take advantage of a state of things which he
himself produced.”
[288] In conclusion, I find that Bethel breached the Land Agreement by: failing to be in a
position to transfer at least 55 acres of land and legal title; representing and warranting that it
was the sole owner and that there would be no expropriation of any part of the Lands; and failing
to diligently and in good faith hold discussions, seek approval or take any action in pursuance of
the satisfaction of the conditions precedent, including the Mutual Covenant.
c. What damages are available to the Plaintiff as a result of the breach?
i.

North Pacific’s position

[289] North Pacific submits that prior to November 13, 2014, it had a valid claim for specific
performance. It owned the neighbouring Prodor Lands, which were to be developed together
with the Bethel Lands, which would reduce the overall development costs per acre. So long as it
owned the Prodor Lands, the Bethel Lands were of special or unique value to North Pacific and
justified a claim for specific performance: Covlin v Minhas, 2009 ABCA 404.
[290] When North Pacific sold the Prodor lands to its Joint Venture partner, it advised Bethel
that it was abandoning its claim for specific performance and accepted Bethel’s repudiation of
the Land Agreement. When it abandoned the claim for specific performance, it fixed the date for
calculating damages as November 13, 2014: Neher v Marathon Homes Inc, 2011 ABQB 92 at
para 65; Pepper v Lecoure (1990), 11 RPR (2d) 235 at 237 (Ont Dist Ct).
[291] North Pacific submits that it would have to acquire 41 acres of equivalent undeveloped
land to be placed in the same position as if the contract had not been breached.
[292] North Pacific’s expert, Ed Jackson, estimated the value of 41 acres of the Bethel Lands
on November 13, 2014 to be $9,020,000. Consequently, it claims that the damages suffered by
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error in the Land Agreement. Without this, North Pacific was effectively paralyzed in its ability
to move forward with its obligations. To say Bethel did not have to agree to any means of
resolving the dispute apart from further discussions is therefore indefensible. Extensive
discussions were clearly proving to be fruitless and led to an impasse shortly before the
deadlines.
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North Pacific are $5,770,000, being the difference between the value of the land on the date
North Pacific accepted Bethel’s repudiation of the Purchase Agreement ($9,020,000), and the
balance of the Purchase Price ($3,250,000).
Bethel’s position

[293] Bethel submits that if this Court finds that there was a guarantee as to the size of the
Lands, case law provides that slight deficiencies should not invalidate the contract but that the
vendor should be entitled to specific performance with the shortfall being the subject of
compensation: McKay v Prohar, 1925 CarswellSask 100 at para 1 (SK CA).
[294] It states further that North Pacific was compensated and thus was obligated to perform. It
states that on November 21, 2007, prior to the Assignment from West Jasper, North Pacific knew
the exact size of the parcels of land and negotiated a reduction in the price of the Lands that fully
indemnifies its losses.
[295] Finally, Bethel states that the default rule is that damages are awarded as at the date of the
breach and not the date of acceptance of the repudiation of the Land Agreement.
iii.

Assessment of damages issues

[296] Specific issues regarding damages in this case include: whether specific performance is
available; the appropriate date to assess damages; whether an assignment influences damages;
whether North Pacific is confined to remedies in s 8.3 of the Land Agreement; and, the
appropriate damages quantification. The following section will provide an overview of the
parties’ positions on these various issues.
1. Should the Court Order Specific Performance?
[297] Bethel submits that if this Court finds that there was a guarantee as to the size of the
Lands, case law provides that slight deficiencies should not invalidate the contract but that the
vendor should be entitled to specific performance with the shortfall being the subject of
compensation: McKay v Prohar, 1925 CanLII 96 (SK CA), 1925 CarswellSask 100 at para 1. It
states further that North Pacific was compensated and thus was obligated to perform. It states
that on November 21, 2007, prior to the Assignment from West Jasper, North Pacific knew the
exact size of the parcels of land (Short Narrative Valuation).
[298] Prior to the Supreme Court of Canada’s decision in Semelhago v Paramadevan, [1996] 2
SCR 415, the default remedy for breach of contract for the purchase and sale of land was specific
performance.
[299] However, in Semelhago at para 22, the Court held that the remedy was exceptional and
should be granted only where there is evidence that the property is unique to the plaintiff, in the
sense that a replacement was not readily available.
[300] When specific performance is available, the Court noted at para 15 that an injured party
can decline to accept the other party’s repudiation, and continue to insist on performance. This
has the effect of “reviving the contract to the extent that the defendant who has failed to perform
can avoid a breach if, at any time up to the date of judgment, performance is tendered. In this
way, a claim for specific performance has the effect of postponing the date of breach.”
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ii.
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[302] In Alberta, “[t]he appropriate point to evaluate ‘uniqueness’ is the time the innocent party
is faced with the defaulting party’s repudiation of the contract”: Alberta New Home Warranty
Program v Glenwood Homes Inc, 2009 ABQB 363, at paras 13-14; Marathon Homes at para
59.
[303] The Ontario Court of Appeal dealt with specific performance in Erie Sand & Gravel Ltd
v Seres’ Farms Ltd, 2009 ONCA 709. After finding that there had been a breach of contract, the
court turned to the availability of specific performance. The court first addressed the issue of
what is required by “uniqueness” at para 110:
I agree that specific performance is not to be ordered for breach of contract unless
damages are inadequate. However, recent decisions show that the concepts of
inadequacy of damages, uniqueness of the subject matter of the agreement, and
the requirement of a “fair, real and substantial claim” to specific performance are
interrelated and all bear on whether a plaintiff has met the requirements for
specific performance.
[304] The court further stated, at para 118, that the objective in any breach of contract case is to
place the injured party in the position he or she would have been in had the contract been
performed, and then, importantly, noted that whether there was a readily available substitute was
linked to whether the stated quality of the property is related to its proposed use:
In summary, therefore, absent evidence that the land which is the subject matter
of the agreement is unique, damages will be adequate and the plaintiff will not
have a fair, real and substantial claim to specific performance. However, the
converse is also true. Where a plaintiff establishes that the land in question is
unique, damages will often be inadequate and the plaintiff has a fair, real and
substantial claim to specific performance. Land is unique if there is no readily
available substitute property. One method of proving that there is no readily
available substitute is to show that the land has a quality that cannot be readily
duplicated and that the quality relates to its proposed use, making the land
particularly suitable for the purpose for which it was intended.
[305] When North Pacific began this action in 2011, it was the registered owner of the Prodor
Lands. As Mr. Burek deposed, there were economies of scale that could be achieved by the plan
to develop the Prodor and Bethel Lands together as part of the Stewart Greens residential
development. If they were not adjacent, overhead and input costs could not be easily shared,
zoning efficiencies could not be achieved, and scheduling work crews is less efficient, resulting
in downward pressure on profit margins.
[306] Mr. Burek further explained to the Court that he had explored alternate adjacent lands
and that none could be used as a substitute for the Bethel Lands. Thus, for the time North Pacific
also owned the Prodor lands, the Bethel Lands were unique and their claim for specific
performance was valid.
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[301] However, it is clear that the plaintiff who suffered damages because of a breach has the
election between specific performance (if the test is met for uniqueness) and damages, and
conversely, the defendant cannot insist on specific performance once it repudiates the agreement.
In Norfolk v Aiken (1989), 41 BCLR (2d) 145 (BC CA) the Court found that a party in default
cannot succeed in seeking specific performance.

[307] Bethel’s Acreage Shortfall would not have been a bar to specific performance. In similar
circumstances, Courts have ordered specific performance on the request of the non-defaulting
party of the quantity of land that is available and a credit or abatement to account for the
shortfall: 3999581 Canada Inc v 1394734 Ontario Inc, 2007 ONCA 312 at paras 16, 36; 11
Suntract Holdings Ltd v Chassis Service & Hydraulics Ltd (1997), 36 OR (3d) 328 at para 54
(Ont CJ, Gen Div).
[308] The Supreme Court in Southcott Estates Inc v Toronto Catholic District School Board,
2012 SCC 51 at para 41 stated:
A plaintiff deprived of an investment property does not have a “fair, real, and
substantial justification” or a “substantial and legitimate” interest in specific
performance […] unless he can show that money is not a complete remedy
because the land has “a peculiar and special value” to him ….
[309] I will address Bethel’s argument that North Pacific is entitled to specific performance
with an abatement, not damages. They cite McKay for this proposition. In McKay, the purchaser
had refused specific performance with an abatement and was insisting on damages.
[310] The Court found that where the purchaser will get substantially what they bargained for,
they are obliged to take it with compensation for any deficiency (at para 1). In this case, Bethel
first insisted that North Pacific accept a reduced amount of land without an abatement. It was
only after Bethel unilaterally declared the Land Agreement null and void that they offered a new
agreement on terms satisfactory to its position with respect to the interest and property tax issues
and the option that North Pacific close on the remaining lands with a reduction of the Bethel
Retention by the amount of the expropriation, or an abatement based on the funds received. It
was still only offering to compensate North Pacific for the Expropriated Lands based on the
actual funds received, as opposed to market value, and did not deal with the Acreage Shortfall
(See Bethel’s Offer-October 5 letter, which I dealt with above).
[311] The law regarding when specific performance is appropriate for a sale of land has
changed drastically since McKay, as specific performance is no longer the norm. It follows that
Bethel, who is in breach of the Land Agreement, cannot insist on specific performance at trial
where North Pacific would now be unsuccessful in claiming it (see Norfolk, supra). That option
expired when the Prodor Lands were sold. Bethel had approximately 3 years from the
commencement of the demands to the sale of the Prodor Lands to accept the offer of specific
performance with an appropriate abatement that would represent the true value of the damages
for the losses North Pacific suffered.19
[312] Moreover, Mr. Burek testified that he could not have mitigated the damages by looking
for alternate land since there would be no financial benefit unless the property was adjacent to
the Prodor lands to take advantage of shared fixed costs. When he initially purchased the Lands,
he looked at what else could be included to make the project profitable and found none to be
suitable, e.g., the price on the Southeast parcel was too high, the land to the south owned by

Damages “may now be properly used to describe the money payable to a person to recompense him for injuries
suffered and indifferently as to whether it is so payable as the result of a wrong done by the defendant or under any
other form of liability imposed by law”: Chamberlain v North American Accident Insurance Co (1916), 1916
CarswellAlta 96 at para 4 (Alta CA).
19
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Melcor was a golf course and there was no ability for rezoning, the property to the west had been
explored but did not make financial sense and there was a highway north of the Lands.

In all cases in which the Court has jurisdiction to entertain an application
(a) for an injunction against
(i) a breach of a covenant, contract or agreement, or
(ii) the commission or continuance of a wrongful act,
or
(b) for the specific performance of a covenant, contract or agreement…
[314] The Court, if it thinks fit, may award damages to the injured party either in addition to or
in substitution for the injunction or specific performance, and the damages may be ascertained in
any manner the Court may direct, or the Court may grant any other relief that it considers just.
[315] I accept that once the Prodor Lands were sold, the claim for specific performance was no
longer feasible; North Pacific could not have purchased property that would achieve the same
economies of scale in an integrated development model such as the Stewart Greens plan. For
that reason, North Pacific’s claim for specific performance was effectively converted into a claim
for damages once it sold the Prodor Lands and accepted Bethel’s repudiation of the Land
Agreement. This result is similar to Covlin, where the Court found that one parcel was unique as
it was an integral part of a larger development plan.
2. What is the appropriate valuation date for the damages’
assessment?
[316] On this point, the British Columbia Court of Appeal in Ansdell v Crowther, [1984] BCJ
No 1751 at para 27, quoted Lord Wilberforce, who held:
In cases where a breach of contract for sale has occurred, and the innocent party
reasonably continues to try to have the contract completed, it would to me appear
more logical and just rather than tie him to the date of the original breach, to
assess damages as at the date when (otherwise than by his default) the contract is
lost. Support for this approach is to be found in the cases. In Ogle v Earl Vane
(1867) LR 2 QB 275; aff’d LR 3 QB 272 the date was fixed by reference to the
time when the innocent party, acting reasonably, went into the market; in
Hickman v Haynes [1876] LR 10 CP 598 at a reasonable time after the last
request of the defendants (the buyers) to withhold delivery. In Radford v de
Froberville [1978] 1 All ER 33, [1977] 1 WLR 1262, where the defendant had
covenanted to build a wall, damages were held measurable as at the date of the
hearing rather than at the date of the defendant’s breach, unless the plaintiff ought
reasonably to have mitigated the breach at an earlier date.
[317] The date on which the damages are assessed, therefore, should be the date that specific
performance was abandoned, not the date of the initial breach. North Pacific therefore argues
that the date for assessing damages is November 13, 2014.
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[313] Further, section 19 of the Judicature Act, RSA 2000, c J-2 provides explicitly for
damages either in substitution for or in addition to specific performance:
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[319] Bethel states that the default rule is that damages are awarded as at the date of the breach:
Marathon Homes at para 64.
[320] Bethel notes that although Manderscheid J agreed with the general proposition that
“damages in lieu of a claim for specific performance can be assessed at a time when the claim for
specific performance has been abandoned or is no longer practical”(para 65), he declined to do
so in Marathon Homes. Rather, he found “no reason to depart from the general rule” (para 66).
[321] In this case, Bethel argues that it was North Pacific who was unwilling to perform the
Land Agreement. It ought to have taken the remaining available land and claimed a pro rata
reduction of the Purchase Price for the Expropriated Lands. Bethel had already offered to
provide North Pacific with the expropriation funds, which, it argues, were more than an
appropriate reduction of the price.
[322] As well, it argues that in the Lord Wilberforce passage cited by North Pacific, his
Lordship noted that “damages were held measurable as at the date of the hearing rather than the
date of the defendant’s breach, unless the plaintiff ought reasonably to have mitigated the breach
at an earlier date”: Andsell at para 27.
[323] Moreover, Bethel cites Joben at para 158:
Furthermore, the Court must exercise caution in awarding damages based on the
trial date or judgment date, or any date later than breach. The resulting award of
damages might overcompensate the Corporate Plaintiff, placing it in a better
position than it would have occupied had Joben used reasonable efforts to meet
the Condition Day. Awarding damages based on June 28, 2007 or, for that matter,
the date of trial or of this judgment, would give the Corporate Plaintiff the benefit
of the increased value of the lots without forcing it to incur holding costs,
including the costs of raising the purchase price, property taxes, or - although this
may not have arisen in the case of the Corporate Plaintiff - the interest costs of
any mortgage. While these costs were not addressed in Semelhago, account
clearly has to be taken of such costs; otherwise, the Corporate Plaintiff would
realize a gain that it would not have realized but for Joben's breach. (Angela Swan
& Jakub Adamski, Canadian Contract Law, 3d ed. (LexisNexis 2012) at 456-57.)
[324] It further submits that in order to be awarded damages as at the date of the abandonment
of specific performance, North Pacific must establish that the Church Lands were unique, which
it has not done.
[325] Further, it argues that uniqueness is determined by whether substitute lands were readily
available and that the Church Lands were simply bare land in west Edmonton. There were other
parcels of development land in the region available for purchase.
[326] I agree that the date of the trial would be inappropriate in this case to assess damages for
the reasons stated in Joben. That leaves me two options: the date of the breach or the date of the
abandonment of specific performance.
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[318] As noted in Marathon Homes, in lieu of specific performance, the Court may award
“equitable damages” and these damages “can be assessed at a time when the claim for specific
performance has been abandoned or is no longer practical”: Pepper v Lecoure at 237.
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[328] Both Bethel and North Pacific cite Marathon Homes. Bethel argues that it supports
damages being awarded from the date of breach, and North Pacific argues that it supports
damages awarded from the date specific performance is abandoned or no longer practical. Justice
Manderscheid discussed the general rule that damages are generally assessed as of the date of
breach. However, courts are empowered to fix a date for assessing damages that are appropriate
in the circumstances, including from the date specific performance is abandoned or no longer
practical (Marathon Homes at para 65, citing Ansdell and Pepper v Lecoure.
[329] While Manderscheid J did not depart from the general rule that damages are awarded as
of the date of the breach, that case is distinguishable as specific performance was not available
since the property was not unique (at para 64).
[330] Justice Manderscheid also distinguished his case from Royal West Homes v Webster,
2010 ABQB 446 where Greckol J, as she then was, awarded damages as of the date of the trial,
not the date of breach. The distinguishing factor was that the plaintiff in Royal West was a large
developer, who was entitled to rely on the increasing or decreasing market value as it affects
potential profit from their venture. Justice Greckol concluded that awarding earlier than the date
of breach would provide the plaintiff a windfall, as they would have been developing into a
decreasing market. In Royal West, Greckol J awarded damages as of the date of trial, not the date
that specific performance was abandoned.
[331] In Marathon Homes, the value of the property had decreased substantially between the
date of the breach and the date of trial, and therefore, awarding damages as of the date of trial
would “reward the Defendant for its wrong doing, at the expense of the Plaintiffs who are the
innocent parties” (para 68).
[332] The conclusion I draw from the above cases is that affixing a date for the Plaintiff’s
damages is discretionary and may be influenced by the state of the market after the breach. In
other words, the Plaintiff should be able to benefit from a rising market (and consequent lost
opportunity). In this case, North Pacific would be entitled to pursue its loss of opportunity in a
rising real estate market. This is not unfair to Bethel as it had sufficient time to accept the
demand for specific performance before this date to avoid the risk of increasing market values.
[333] Justice Brown, as he then was, also reconciled the approaches in Royal West and
Marathon Homes by noting that in Royal West specific performance was properly pursued, and
therefore damages should not be calculated from the date of the breach (Joben at paras 158-59).
Justice Brown then states (at para 158):
Moreover, it is nonsensical to speak of a date of breach in the context of a claim
for specific performance, since a claim for specific performance revives the
contract to the extent that the defendant can avoid breach by tendering
performance at any time before judgment. Hence the Supreme Court's statement
which Greckol J. relied upon in Royal West Homes: damages as an alternative to
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[327] Based on the above analysis, Mr. Burek’s evidence of a lack of substitute parcels of land,
and the unique opportunity that the proximity of the Bethel and Prodor Lands afforded, I
conclude that November 13, 2014 date is the relevant date for the purpose of calculating
damages. This occurred after North Pacific sold the Prodor Lands and could no longer maintain a
claim for specific performance.
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[334] Consistent with Brown J’s analysis, it would be nonsensical for this court to affix
damages to the date of the breach where a claim of specific performance was legitimately
pursued. Justice Brown also warned that courts must exercise caution in awarding damages later
than the date of the breach, because the damages might be greater than what is necessary to put
the party in the position they would have been had the contract been fulfilled (Joben at para
165). Therefore, the default date to award damages in Joben was the date of the breach.
However, Joben is distinguishable from the case before this Court because specific performance
was not available. While Greckol J awarded damages as of the date of trial, rather than the date
that specific performance was abandoned, Marathon Homes at para 65, has since confirmed that
courts are empowered to fix damages as of the date specific performance was abandoned or is no
longer practical.
[335] While I have no hesitation finding damages should be calculated from the date specific
performance was rightfully abandoned, I also note that there is also no issue of a windfall in this
case. Similar to Greckol J’s finding, North Pacific would have been developing the land at the
date they received possession of it, and they are entitled to rely on increases and decreases in the
market. In this case, the last date that possession could have happened was on November 13,
2014, when North Pacific abandoned their claim for specific performance. As discussed above, it
was reasonable for North Pacific to maintain their claim for specific performance up to this
point.
[336] Resultantly, the date that best puts North Pacific in the position it would have been had
the contract been performed is November 13, 2014, which is the last date they could have
received the land from Bethel. This does not create an unfair windfall. To award damages from
the date of the breach would incorrectly assume that North Pacific was going to sell the land at
that date, and would not accurately reflect the position they would have been in had the contract
been performed. From the evidence, it is clear that North Pacific’s intention was to develop the
land.
[337] Further, Bethel’s approach would “reward the Defendant for its wrong doing, at the
expense of the Plaintiffs who are the innocent parties,” which is the exact result avoided by the
decision that Bethel themselves cite, Marathon Homes. Awarding damages from the date
specific performance is abandoned is consistent with Brown J’s approach, as well as with
academic commentary (see John D McCamus, The Law of Contracts, 3rd ed (Toronto: Irwin
Law Inc, 2020) at 1123) (“McCamus”).
3. Did the reduction in price North Pacific paid for the
Assignment fully compensate it for the losses claimed?
[338] Bethel submits that North Pacific reduced its purchase price by $5,739,594 on account of
the known acreage deficiency and that a damages award by this Court would result in an
inappropriate over-compensation, contrary to basic damages’ principles.
[339] Mr. Burek testified that he did not advise Bethel that he received a price reduction for the
initial 2.35 Acreage Shortfall because the Land Agreement and the Assignment are two separate
agreements with different parties. He reasons that he purchased the rights to the Land Agreement
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a legitimate claim for specific performance are, generally, assessed at the date of
trial (or, where possible, the date of judgment.)
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[340] In a letter dated November 17, 2007 to West Jasper, Mr. Burek noted that 5.88 acres did
not belong to West Jasper. He deposed that he was aware there were lands included that Bethel
did not own included in the Assignment of the Land Agreement. Moreover, when asked about
his reading of the Gettel Short Narrative prior to the Assignment, Mr. Burek admitted that he
could have simply added up the last 4 parcels of land, which he knew comprised the Bethel
Lands, and which would have informed him of the exact amount of the Acreage Shortfall.20
[341] Mr. Burek’s testimony was that he was suspicious of Mr. Gable, performed his own
calculations including AUTOCAD drawings of the parcels of land, and had North Pacific retain
Mr. Gettel for a Short Narrative. Given the large amount of money at stake in the Assignment, it
is entirely possible, even probable, that Mr. Burek knew about the extent of the Acreage Shortfall
prior to the Assignment. Moreover, since the Assignment for the Bethel Lands and the purchase
of the Prodor Lands were two separate documents, Mr. Burek likely would have turned his mind
to the cost of each parcel separate from the price of the collective lands.21
[342] But, the question remains: does his knowledge of the Acreage Shortfall matter?
[343] When asked why he was advancing a claim for lost project revenue when he was already
compensated for the Acreage Shortfall, Mr. Burek testified that he was not particularly interested
in the project and felt he needed a greater cushion in the price. North Pacific argues that
whatever he negotiated to take on the risk should not impact its ability to advance a contractual
claim against Bethel; it would be improper for this Court to take into consideration the price paid
for the Assignment in assessing damages.
[344] Bethel, on the other hand, asks this Court to inquire into the discount received by North
Pacific in the negotiations surrounding the Assignment as evidence that there were no resulting
damages as they were already fully compensated for the known shortfall. They provide no
authority for this principle in law.
[345] Nothing in law suggests that an assignee to a contract is limited in pursuing damages by
the assignment purchase price. Such an approach would violate a well-established principle of
assignments. “It is fundamental to the concept of assignment that the assignee ‘stands in the
shoes’ of the assignor. This applies not only to the question of liability, but also to the
assessment of damages”: G. Robertson, “Defective Premises and Subsequent Purchasers” The
Quarterly Law Review Vol 99 (Oct. 1983) 559 at 562 (footnotes omitted).
[346] Rights under a contract are an assignable chose in action unless the contract prohibits
assignment22: Gaw v Yellowhead County, 2018 ABQB 217 at para 111; Baird & Botterell v
Taylor (1917), 33 DLR 99, 10 Alta LR 319 (SCAD); Marcus Smith, The Law of Assignment:
The Creation and Transfer of Choses in Action, (Oxford: Oxford University Press, 2007) at 41.
20 I note that page 2 of the Short Narrative sets out the acreage of each of the 6 parcels of land (the last 4 known to belong to Bethel). The totals for the last 4 parcels are: 17.91
acres; 17.85 acres; .90 acres; and 16.00 acres (totalling 52.66 acres).

21 In his letter to West Jasper dated November 22, 2007, Mr. Burek calculated an acreage adjustment for 6.16 acres (total deficiency for Prodor and Bethel) of
$146,886 per acre for a total of $904,817.82. He does not recall how he arrived at this estimate. In addition, he claimed a total of $4,834,777,10 for what he
calculated as the lost project revenue. This resulted in a total price reduction of $5,739,594.92, which was accepted by West Jasper.
22 Although Bethel states that it was not initially aware of the Assignment, there is no dispute that it was permitted pursuant to the Second Amending Agreement.
Bethel did not challenge the validity of the Assignment.
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from West Jasper, which included the explicit term that the Lands be not less than 55 acres and
he is entitled to enforce that provision.
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The law with respect to assignment of a chose in action is that the assignee takes
subject to all of the equities, and a debtor has the same defences against the
assignee as against the original assignor: see Canadian Bank of Commerce v.
Yorkshire & Canadian Trust Ltd. (1938), [1939] S.C.R. 85 (S.C.C.); London &
Western Canada Investment Co. v. Dolph (1918), 43 O.L.R. 449, [1918] O.J. No.
150 (Ont. H.C.); First City Capital Ltd. v. Petrosar Ltd. (1987), 61 O.R. (2d) 193,
42 D.L.R. (4th) 738 (Ont. H.C.).
[348] In Société Generale (Canada) v Gulf Canada Resources Limited, 1995 ABCA 259 at
para 6, the Alberta Court of Appeal stated that the assignee to a lease was entitled to all of the
benefits of the contract. While not directly analogous, the Alberta Court of Appeal, as well as
other common law scholars, indicate that an assignee is entitled to pursue the same damages as
the original assignor (Smith at 363; Andrew Tettenborn and David Wilby, The Law of Damages,
2nd ed (London: LexisNexis, 2010) at 286).
[349] North Pacific cites Technotrade Ltd v Larkstore Ltd, [2006 EWCA Civ 1079, [2006] 1
WLR 2926 (CA). The England and Wales Court of Appeal in Technotrade found that an
assignment for a breach of contract does not fix damages at any point in time; therefore, it did
not matter if the damages were incurred after the assignment. The assignee to a contract is
entitled to pursue damages as if there had been no assignment. This principle has been cited with
approval by the Ontario Court of Appeal: Gentra Canada Investments Inc v Lipson, 2011
ONCA 331 at paras 56-57, citing Technotrade, leave to appeal refused [2011] SCCA No 327.
[350] It is commonplace in assignments, particularly as it relates to property, for the parties to
deal with the risk of a deficient or diluted subject asset and require the assignor to either pursue
litigation or cooperate with the assignee’s right to do so (e.g., in the case of an infringement,
misrepresentation, or other cause of action). Parties therefore often turn their minds to the issue
and adjust the price accordingly. If the assignment is silent, then the default position is that the
risk is fully borne by the assignee since the assignor divests itself of all rights, title, obligations,
and remedies under the agreement and to the asset in question, subject to any claim the assignee
may have against the assignor.
[351] The desirability of such an approach is self-evident. There are various reasons why one
party may assign the benefits of a contract to another at a discounted rate: the assignee bears the
uncertainty and potential cost of litigation in pursuing the right; the debtor may be insolvent; the
assignor may not be in a position to pursue their strict legal rights; or the assignment may be part
of a larger deal.
[352] It is not for this Court to then consider whether the assignment was acquired at a
discounted rate as evidence that the assignee mitigated its damages. First, it is contrary to the
principle that the assignee is entitled to pursue the rights of the assignor. Second, it would
preclude assignees from seeking compensation for the risk they assume in uncertain contracts as
dictated by market demand. This result is untenable and undermines the right to commercial
contractual freedom.
[353] In Resolute FP Canada Inc v Hydro-Québec, 2020 SCC 43 at para 7, Kasirer J wrote:
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[347] The British Columbia Supreme Court outlined the rights of an assignee to a chose in
action in Costco Wholesale Canada Inc v Cazalet, 2008 BCSC 952 at para 22:

Despite this uncertainty and the apparent silence of the general law, however,
assignment of contract is firmly rooted in commercial life, and it enables
contracting parties, as in this case, to meet complex objectives (see, e.g., D.
Lluelles and B. Moore, Droit des obligations (3rd ed. 2018), at No. 3227). This
appeal confirms that assignment of contract has a key role to play as a business
technique, given that, being a contract itself, assignment has a legitimate
malleability that is supported by the principle of autonomy of the will.
[354] While this SCC decision is rooted in the province of Québec’s civil law, the general
proposition remains broadly applicable.
[355] This Court will not scrutinize the reason that North Pacific received the Assignment at a
discount, and instead, in accordance with the principles of the law of assignments, will properly
evaluate the damages available as if West Jasper was currently pursuing them.
[356] Finally, North Pacific is not earning double compensation for the loss as Bethel argues,
since there was no price reduction in the Land Agreement that was assigned.
[357] In the result, I conclude that North Pacific, the assignee, is entitled to step into the shoes
of West Jasper, the assignor, and claim the same damages that the latter would have been able to
claim.
4. Did North Pacific fail to mitigate?
[358] Bethel argues that North Pacific failed to mitigate their losses as it ought to have simply
filed the 2007 NSP for subdivision approval, taken less and then sued for the deficiency.
Bethel’s written argument uses the language “North Pacific could have simply closed the Land
Agreement and commenced an action” (Closing Submissions of the Defendant, at para 235).
[359] Bethel submits that in Ruskowsky, the Court concluded that the vendor defendant had not
anticipated a reduction in the sale of his retention lands following a shortfall arising from a
community reserve requirement. Accordingly, the Court ruled that the reserve lands forming
20% of the purchased lands should be taken from the purchaser’s lands and that the price would
be reduced by 10%: paras 17 and 18.
[360] Similarly, in 3999581 Canada Inc v 1394734 Ontario Inc, 2007 ONCA 312 at para 20,
the Ontario Court of Appeal noted that in instances of specific performance, “the quantum of the
abatement is generally calculated on the basis of a pro-rata reduction in the purchase price based
on the amount of land that cannot be conveyed.”
[361] Ruskowsky involved the purchase of one lot of land, whose size was erroneously
described in the agreement. The intention of the parties was primarily the sale of one lot. It was
resultantly unjust to encroach on the vendor’s neighboring lot to correct the land shortfall as this
was not contemplated by the parties. The case is distinguished from the case at bar where the
primary description in the agreement is “not less than 55 acres”; the parties clearly contemplated,
and it was the intention, that the sale would include 55 acres.
[362] Bethel also cites Franz v Hansen (1918), 57 SCR 57 to support its argument that
description of not less than 55 acres is not a warranty. In Franz, the language in the agreement
was “containing 271 acres”, later modified to read “271 acres more or less.” Such language
indicates that the specific intention of the parties was not regarding the exact amount of land.
Further, and more importantly, in Franz central to the decision was the fact that the sale of land
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[363] In the current case, the wording “not less than 55 acres”, clearly indicates an intention
that the amount of land is important. Further, Bethel and North Pacific had not closed the sale of
the land yet, and therefore, the issue was not whether a warranty existed after closing (as in
Franz), but whether Bethel had fulfilled their principal obligation under the Land Agreement.
[364] North Pacific’s response is that the definition of property in s 2.1 of the Land Agreement
is a covenant, which unlike a representation or warranty, does not survive closing. The result
being that if they had closed the deal, the conveyance represented by the deed of transfer would
have precluded it from suing for damages. In this vein, North Pacific states that the attempted
accelerated closing posed a huge risk to them, which they were not aware of at the time.
[365] North Pacific further argues that they do not have a duty to mitigate while they seek
specific performance. After that point, any benefit from the costs savings of developing both
parcels of land together was lost and there was no suitable alternative that would have allowed
them to mitigate the loss.
[366] When a plaintiff is alleged to have failed to mitigate, the onus is on the defendant to
establish on a balance of probabilities that “not only that the plaintiff failed to take reasonable
efforts to find a substitute, but also that a reasonable profitable substitute could be found”:
Southcott Estates Inc v Toronto Catholic District School Board, 2012 SCC 51 at para 45.
[367] The duty to mitigate is not imposed while specific performance is sought and there is a
substantial prospect of obtaining specific performance: Southcott at para 41 citing Asamera Oil
Corporation Ltd v Sea Oil & General Corporation, [1979] 1 SCR 633. As established
previously in this judgment, North Pacific’s position in seeking specific performance was
meritorious until the date the Prodor Lands were sold. There was no duty to mitigate during this
time.
[368] Until the Prodor Lands were sold, North Pacific was open to closing the sale by either
receiving an abatement, or decreasing the Bethel Retention. Instead of accepting either of these
options Bethel repudiated the agreement. Bethel has not established or provided evidence that the
Plaintiff failed to take reasonable efforts, or that a reasonable profitable substitute could be found
after November 13, 2014, when specific performance was abandoned. For the reasons that
follow, Bethel has failed to establish their onus regarding the duty to mitigate.
[369] Importantly, the duty to mitigate does not require the plaintiff to accept offers from the
party in breach that would require they give up or surrender rights against the defendant arising
from the breach (McCamus at 1029). A plaintiff is also not required to engage in litigation, the
result of which is always uncertain, in order to mitigate loss: Bank of Montreal v MacInnis,
1987 CarswellNB 75 at para 12 (NB CA).
[370] The duty to mitigate is cloaked in reasonableness. A plaintiff is not required to take
unreasonable steps in order to mitigate their losses from a breach of contract (Southcott at para
45). As Lord Haldane of the House of Lords stated, the “mitigation principle does not impose on
the plaintiff an obligation to take any step which a reasonable and prudent business man [or
woman] would not ordinarily take in the course of his business”: British Westinghouse Electric
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had been completed, and there was no warranty surviving closing. Absent a warranty surviving
the sale, and where the purchaser already had an opportunity of raising an objection regarding
quantity, there could be no remedy.
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[371] It is unreasonable to be forced to accept an offer from a defendant in breach, at the
expense of enforcing legal rights. It is also unreasonable to have to litigate in order to mitigate
damages. Bethel’s submission, that North Pacific should have closed the sale and pursued
damages, violates both of these principles.
[372] It is North Pacific’s position that had they closed the sale of land, they would have been
precluded from suing for an abatement because the term, not less than 55 acres, was not a
warranty and did not survive closing. This conclusion is consistent with Franz at para 58 (SCC),
where the Court stated:
Nothing is more clearly established in the practice of conveyancing, and it is so
laid down in all the books, than the rule that after completion of the conveyance
the purchaser who has had the opportunity of raising objection to any least
deficiency in the quantity agreed to be conveyed has no further remedy. The socalled exceptions to the rule include a representation made at the sale collateral to
the contract for sale and amounting to a warranty of the truth of the facts stated. I
can find in this case no evidence whatever either of an intention on the part of
either party that there should be any warranty or that such was given.
[373] As a result, it is quite possible that had North Pacific closed the sale, and then sought an
abatement afterwards, they would have been precluded due to the principle from Franz at paras
58, 80: absent a warranty or covenant surviving after conveyance, a party cannot sue for a
deficiency in the quantity if they had an opportunity to raise an objection. The outstanding legal
issue to be resolved would have been whether “not less than 55 acres” was a warranty or
covenant.
[374] Whether North Pacific would have won at trial if they closed the sale and then sued for
an abatement is not before this Court, and will not be decided. However, what is clear is that the
result of this approach is uncertain, and would have likely required litigation.
[375] The evidence suggests that Bethel was not prepared to decrease the Bethel retention or
provide an abatement anytime before they repudiated the agreement. North Pacific was in a
“catch-22” situation: either provide the 14-acre retention knowing Bethel is unlikely to provide
an abatement, or reduce the Bethel retention in order to keep a net 41 acres and put themselves in
breach of the agreement. This would create an injustice; the duty to mitigate does not include a
duty to litigate.
[376] Bethel cannot breach the Land Agreement terms and expect its rights thereunder to
remain unaltered. Bethel was unable to fulfill the representation and warranty that it was the sole
legal owner of the Property (defined not less than 55 acres) and that there would be no
expropriation of any part of the Property (s 3.1(a) & (k)) at the time of closing (s 8.2(a)). The
definition of Purchase was not purely for bare title, as it argued, but for Property, as defined in
the Land Agreement.
[377] Finally, Bethel argues that even if there was no ability for North Pacific to close the
transaction, their failure to satisfy this representation and warranty only entitled it, pursuant to
section 8.3, to terminate the Land Agreement.
[378] Article 8.3 of the Land Agreement states:
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& Manufacturing Co Ltd v Underground Electric Railways Co of London Ltd, [1912] AC 673
at 689 (HL).

Non-Fulfillment and Waiver: If any of the Conditions Precedent set forth in
section 8.1 are not satisfied before the expiration of the Condition Period or if any
terms set forth in section 8.2 are not satisfied before Closing, then the Purchaser
may, at its discretion, and without prejudice to the exercise of any other right or
remedy which the Purchaser may have under this Offer or otherwise at law or in
equity, terminate this Offer by notice in writing to the Vendor and in such event,
the Deposits shall be returned to the Purchaser together with interest, if any;
provided, whole or in part, if it sees fit to do so, without prejudice to any of its
rights of termination in the event of non-performance of any other condition,
whether in whole or in part.
[379] The general purpose of representations and warranties is to allocate the risk of certain
possible outcomes coming to fruition. In this case, Bethel accepted the risk of an expropriation,
which was not waived merely because article 8.3 of the Land Agreement gives North Pacific the
option of terminating the Land Agreement. That clause specifically reserves North Pacific’s
ability to pursue all available rights and remedies.
[380] Moreover, I do not agree with Bethel that North Pacific is now precluded from pursuing
remedies on account of the fact it did not provide a formal notice in writing to Bethel that it was
terminating the Land Agreement. Bethel declared the Land Agreement null and void on
September 1, 2011. It was effectively terminated and no further notice was required.
5. What is the quantum of damages?
Mr. Jackson’s Primary Report
[381] North Pacific called Ed Jackson as an expert witness. He was qualified to give evidence
in the areas of real estate appraisals and land acquisition and development including an analysis
of the expected range of profits in the industry for residential development projects in Alberta.
[382] Mr. Jackson opined the following:


The market value of the Bethel Lands was $9,020,000 as of November 13,
2014. This market value was based on the state of the land after North
Pacific had replaced the peat layer that it had earlier removed;



The market value of the 5.21 acre shortfall (which North Pacific insisted
should have come out of the Bethel Retention) was $1,146,200 as of
November 13, 2014 and considerably less in 2011; and



The lost profit opportunity to North Pacific based solely on the Bethel
Lands was $6,177,600 – $8,236,800 based on a profit margin of 15% 20%.

[383] While Mr. Jackson’s report indicated a quantum of $6,177,600 – $8,236,800 of lost
profits, North Pacific states that it is not pursuing these damages, but included them in the report
to demonstrate to the Court the potential magnitude of the loss in its consideration of equitable
remedies.
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Mr. Gettel’s Rebuttal Report

[385] Mr. Gettel did not provide an alternative market value of the Bethel Lands in his report.
Instead he raised a general concern that Mr. Jackson had failed to fully account for the condition
of the land and specifically, the presence of peat. He opined that the depth of the peat would
reduce the value of the land.
[386] North Pacific argues that the Court would still have to adopt Mr. Jackson’s appraised
values since Mr. Gettel provided the Court with no evidence of an alternative market value and
the Court cannot speculate on the discount on the value.
Mr. Jackson’s Sur-rebuttal Report
[387] Mr. Jackson’s reply to Mr. Gettel made the following points:


Mr. Jackson was generally aware of the condition of the soil based on his
own observations and investigations he performed for the report and took
the condition of the soil fully into account in preparing his valuation;



Like Mr. Gettel, Mr. Jackson based his opinion on comparable properties
in the area, which also contained significant peat layers. Given that he did
not have access to detailed geotechnical reports for the comparable
properties (and neither did Mr. Gettel), it would be a mistake to take into
account the more detailed confidential geotechnical report available for
only the Bethel Lands and to assume from the report that the soil
conditions on the Bethel Lands were meaningfully worse than the soils of
the comparable properties. He had reviewed the general information
available about soils in the area and there was nothing in this information
that identified the Bethel Lands soil as unusually poor for the area;



Mr. Jackson confirmed that Mr. Gettel’s own database did not contain a
note that the Bethel Lands had comparably poorer soil, although there was
such a note about the Prodor lands. Mr. Jackson and Mr. Gettel both
agreed that the peat layer could be very different on two adjacent
properties, and Mr. Burek confirmed from his excavation work on both
properties that the peat layer on the Bethel Lands was not unusual for the
area, but was thicker on the Prodor land; and



Nothing in Mr. Gettel’s evidence had caused Mr. Jackson to change his
original valuations.

[388] If damages are assessed at the date of the breach, that being the date the Land Agreement
went into effect, North Pacific suffered no damages according to its own expert report, which
gave a value of $15,000 less per acre than what the Land Agreement provides.
Soil Condition
[389] Mr. Gettel criticized Mr. Jackson’s report for not properly dealing with the impact of the
poor quality of soil. Mr. Gettel’s review of the related geotechnical report noted that there was at
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[384] Bethel called Mr. Gettel to rebut Mr. Jackson’s report.
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[390] Bethel objected to Mr. Jackson’s failure to find the likely soil limitations relevant, even
though he acknowledged that they would normally impact the valuation. Bethel criticized the
fact that he relied on aerial photos that led him to believe the Lands were remediated when they
were in fact not. In particular, they submit he did not consider the adverse soil conditions, which
were available in the 2005 AMEC geotechnical report and appended to the 2007 NSP, a
document of public record. Thus, it argues that the increased remediation costs, which Mr.
Taschuk acknowledged as $100K per acre, would need to be taken into account and Mr.
Jackson’s valuation reduced accordingly.
[391] During his engagement for the Short Narrative in 2007, Mr. Gettel testified that he was
engaged by Mr. Taschuk. They discussed the Bethel Lands and the issue of peat moss and bog.
He further testified that Mr. Taschuk estimated that it would cost $100K per acre for its removal.
[392] In general, Mr. Gettel agreed in cross-examination that Mr. Jackson’s estimates for all
dates with possible exception of 2006, are reasonable subject to the assumption of the condition
of the soil. Mr. Gettel did not put a value on the soil quality of the Bethel Lands.
[393] Bethel submits that Mr. Jackson’s sur-rebuttal did not account for the AMEC report,
which was not provided to him at the outset. Although he acknowledged soil conditions impact
value, he did not find it relevant. Mr. Jackson used aerial photos and a site visit to conclude the
lands were remediated, which drove his assessment of value. However, Mr. Burek confirmed
that they were not. It was peat that had been replaced, not remediated land.
[394] No evidence was adduced to establish the truth of the contents of the geotechnical report.
The discount value of $100,000 was presented to the Court by Mr. Gettel, who importantly, did
not come up with the value himself; rather, the value was established by Mr. Taschuk who does
not remember the relevant conversation. Both the geotechnical report, and the $100,000 value
established by Mr. Taschuk, and presented by Mr. Gettel, are hearsay. Further, Mr. Jackson
states that he considered the report and concluded that it did not change his appraisal.
[395] As Mr. Jackson pointed out in his reply report, he made significant efforts to determine
soil quality prior to submitting his primary report. The geotechnical report was not available to
potential purchasers or appraisers, apart from its production in the litigation. Apart from a note
on the Prodor Lands, no soil quality information of similar detail was available on the
comparable properties.
[396] This Court cannot rely on hearsay evidence to establish a damages quantum. The
principles prohibiting reliance on hearsay evidence to establish facts applies equally to relying on
hearsay to prove a damages quantum. I will provide some cases specifically concerning hearsay
used to establish quantum.
[397] In Sobeys Capital Incorporated v Whitecourt Shopping Centre (GP) Ltd, 2019 ABCA
367, the Court of Appeal considered a damages award in a summary judgment. While the Rules
of Court specifically require that summary judgment cannot on rely hearsay, the case is still
relevant as the Court of Appeal stated that the general rules of evidence apply with equal force to
summary judgment (Sobeys at para 15). Therefore, the justification for requiring non-hearsay
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least 12 inches peat, which he believes should have been accounted for in Mr. Jackson’s analysis
because organic soils need excavation and fill, resulting in lower valuation of the land. However,
he acknowledged that geotechnical reports were not available for comparable lands.
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[398] One of the obvious reasons why hearsay evidence is not permissible to establish facts is
that the source of the evidence cannot be cross-examined or otherwise scrutinized on their
evidence (Sobeys at para 18). In this case there was no ability to cross examine the author of the
geotechnical report; further, and more importantly, Mr. Taschuk could not have been
meaningfully cross examined on his $100,000 value as he did not recall the conversation in
which he articulated the figure to Mr. Gettel. Mr. Gettel, despite offering the $100,000 value in
his evidence, could not be meaningfully cross-examined on it as he is not the source of the
figure.
[399] In Dabrowski v Robertson, 2007 ABQB 375 at para 3, Veit J warned that hearsay rules
must be scrupulously respected especially where the causality regarding damages is contested. In
an oral decision from the Ontario Superior Court of Justice, the Court upheld the trial judge
where they refused to accept hearsay evidence regarding damages (Euna Export Import Ltd v
Can-Am Dom-Arc Welding Alloys Inc, [2003] OJ No 4964 (ON SCDC)). The British Columbia
Supreme Court dismissed a counterclaim, in part, due to the evidence regarding damages being
largely hearsay and speculation (Schalles v Muir, 1982 CarswellBC 932 at para 31. Lastly, the
British Columbia Court of Appeal considered a case where the trial judge had allegedly relied on
hearsay evidence to calculate the quantum of damages (Arnold Brothers Transport Ltd v
Western Greenhouse Growers' Co-operative Assn (1992), 69 BCLR (2d) 108 (BC CA). The
Court dismissed the appeal because the evidence was not actually hearsay, and further suggested
that if it had been hearsay, the evidence could not have been relied on (ibid at paras 28-29).
[400] Bethel did not argue that the hearsay should be admissible by way of any of the
categorical exceptions, or the principled exception to the hearsay rule. Bethel also did not present
any non-hearsay evidence to establish an appropriate reduction in damages resulting from soil
quality. Bethel could have adduced evidence to substantiate a downward adjustment due to soil
quality and chose not to. Mr. Gettel himself admits that absent poor soil conditions, North
Pacific’s evaluation is reasonable.
[401] Due to a lack of any supporting evidence to North Pacific’s evaluation, this Court is
forced into the position to either: rely on hearsay evidence to create a downward adjustment of
$100,000 per acre; speculate as to what an appropriate downward adjustment is; or, accept North
Pacific’s evidence as to the evaluation.
[402] Mr. Jackson, in his sur-rebuttal report, indicated that the concerns of Mr. Gettel did not
change his appraisal, and he was aware of the potential soil quality issue from the geotechnical
report. This was because Mr. Jackson came to his valuation by using the “direct comparison
approach” where comparable plots of land are used to valuate the subject land. Because Mr.
Jackson did not have information regarding the specific soil quality issues for the comparison
parcels he used, he concluded it would be inappropriate to reduce the valuation of the Bethel
Lands based on the geotechnical report because it is unclear whether the comparison lands had
similar issues.
[403] I accept this approach. The value on appraisal can only properly be increased or
decreased if information is known about all parcels. It would be inappropriate to use Bethel’s
information to decrease the valuation as it would mistakenly assume comparison parcels have
better soil quality.
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evidence for establishing facts (such as calculating damages) applies equally to the case before
this Court.
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[404] In conclusion, even if the reduction value of $100,000 was not based purely on hearsay, I
accept Mr. Jackson’s approach, and resultantly accept North Pacific’s valuation of the land.

[405] I have found that Bethel was responsible for the Expropriated Lands, Bethel has not
established a failure to mitigate, and that damages should not be reduced due to the adverse soil
conditions. I have also found that the appropriate date to fix damages is from the date specific
performance was rightfully abandoned. In the result, North Pacific is owed damages for the loss
of the 41 acres as of November 13, 2014.
[406] While North Pacific has highlighted the potential loss of profit experienced by the
repudiation of this contract, they have not claimed these damages.
[407] In what is an otherwise factually complicated matter, calculating damages is a relatively
simple exercise. The general principle governing damages for a breach of contract is that the
plaintiff ought to be put in the same position had there been no breach. The Supreme Court stated
in Fidler v Sun Life Assurance Co of Canada, 2006 SCC 30 at para 44:
This conclusion follows from the basic principle of compensatory contractual
damages: that the parties are to be restored to the position they contracted for,
whether tangible or intangible. The law’s task is simply to provide the benefits
contracted for, whatever their nature, if they were in the reasonable contemplation
of the parties.
[408] In a breach of an agreement to sell land, damages are typically the difference between the
sale price and the value of the land at the time damages are fixed (see Marathon Homes at para
69 citing Royal West; see also Joben at para 154). Had the contract been performed, North
Pacific’s benefit would have been the difference between the purchase price and the market
value of 41 acres on November 13, 2014.
[409] Mr. Jackson’s report has identified the value of the land at $220,000 per acre, or
$9,020,000 for 41 acres on November 13, 2014. Mr. Gettel’s own expert report concluded that
the value of the land on November 13, 2014 was reasonably $220,000 per acre, assuming there
are no significant adverse soil conditions.
[410] Having rejected the arguments regarding soil quality, the only evidence before this court
regarding the value is $220,000 per acre. As such, I accept that value. Damages for the loss of
the 41 acres North Pacific was entitled to had the contract not been breached are $9,020,000
minus the balance of the purchase price of $3,250,00, totaling $5,770,000.
d. Is there any merit to the counter-claims?
[411] Bethel claimed that North Pacific deposited stockpiles of clay on its Lands, resulting in
trespass, nuisance, or waste. Based on the facts found above, I have found no merit to such
claims and dismiss them.
[412] As to Bethel’s claim that North Pacific refused or neglected to restore the Bethel Lands to
the condition they were in prior to the deposit of these stockpiles or as a result of the return of the
peat, it was also made clear at trial that North Pacific did not refuse to remove the stockpiles and
returned the peat as per Bethel’s request.
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6. Conclusion on Damages claimed by North Pacific
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[414] It also relies on communications between Mr. Gibson and Mr. Taschuk which suggest
that taxes were to be paid by West Jasper.
[415] Mr. Gibson appears to have paid the taxes based on an oral side-agreement between the
West Jasper and Bethel to do so, but this did not establish whether those payments were
unconditional or whether they would ultimately be credited back at closing.
[416] After the Assignment, Mr. Gibson passed on the tax assessments to Mr. Taschuk and
advised that North Pacific was responsible for the payment. Mr. Taschuk paid without asking
questions.
[417] Although North Pacific paid the taxes for 2008 and 2009, I do not find that such conduct
establishes a contractual obligation on North Pacific to pay Bethel’s property taxes.
[418] Moreover, the Entire Agreement clause precludes collateral agreement such as the oral
understanding (recorded in Mr. Grange’s notes that he used during negotiations with West
Jasper) from forming part of the Land Agreement.
[419] In any case, the requirement to pay taxes was not brought to the attention of North Pacific
at the time of the Assignment. Even if North Pacific agreed to pay the taxes for whatever reason,
there is no written Amendment, as required by the Land Agreement, that would transform this
consent to pay into a contractual term.
[420] The statement of adjustments provided to Mr. Parker during the attempt to close indicates
that North Pacific believed it was owed a credit as a result of the funds advanced for the property
taxes. It believed that the Church did not have the liquidity to make the tax payments.
[421] Bethel invites this Court to assume extraneous information about the increased tax
liability that occurred after re-zoning on the basis that the Land Agreement contemplated rezoning as being to the benefit of the purchaser. This is precluded by the Land Agreement terms.
[422] Finally, Bethel claims nominal damages for slander of title arising from the registration
of North Pacific’s caveat pursuant to the Land Titles Act, RSA 2000, c L-4. It claims that the
damages include the sterilization of the Lands for a period of 3 years, during which time the
adjacent lands were developed. Bethel alleges it had carrying costs including the increased
property taxes and claims the equivalent of the unpaid taxes during the term of the Land
Agreement.
[423] On November 13, 2014, counsel Mr. Grant sent a letter to Bethel’s counsel, Mr. Pruski.
The purpose was to advise that North Pacific was accepting its repudiation of agreement and thus
removing their right to claim specific performance. The reason was that it transferred all of its
interest in the adjoining Prodor lands and was thus in a position to discharge the caveat and
certificate of lis pendens registered against the Bethel Lands.
[424] Given that North Pacific had an interest in the Lands pursuant to the Land Agreement,
and based on my finding that there was a breach of the Land Agreement, I conclude that it had a
right to file both the purchaser’s caveat and certificate of lis pendens against the Bethel Lands to
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[413] Bethel also cross-claimed for the reimbursement of the municipal property taxes in the
amount of $90,003.11, which it alleges was the responsibility of West Jasper and then North
Pacific. It relies on the negotiations between Bethel and West Jasper recorded by Mr. Grange in
some notes which indicate that taxes would be paid for five years.
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preserve its claim to specific performance. Once it abandoned this portion of the claim, the title
was cleared. I therefore dismiss Bethel’s claim for slander of title.

[425] In the end, this is an unfortunate tale of two well-meaning parties who had no means of
resolving their disputes prior to the Closing; the result was protracted and costly litigation. It
highlights the perils of not having a dispute resolution mechanism built into a contract.
[426] North Pacific is entitled to the following relief:
a.
b.
c.

$5,770,000 in damages;
Interest from November 13, 2014 in accordance with the Judgment Interest Act,
RSA 2000, c J-1;
Costs.

[427] This matter presented many complex legal issues. I wish to thank counsel for their
excellent submissions and professionalism throughout.
Heard on the 2nd to 6th days and the 9th to 13th days of March, 2020 and the 24th day of August,
2020.
Dated at the City of Edmonton, Alberta this 16th day of December, 2020.

A. Loparco
J.C.Q.B.A.
Appearances:
Robert W. Grant, Q.C. and David Penner
Gall Legge Grant Zwach LLP
for the Plaintiff
Matt A. Pruski and Stephanie Bachelet
Rackel Belzil LLP
for the Defendant
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_______________________________________________________

Wording has been removed from paragraph 332.
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